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Some thoughts on reinsurance aspects in Israeli law
1.  The Law
The Israeli Insurance Contract Law was codified in 1981:  It is by now 27 years old, and apart from a marginal amendment relating to double insurance (Section 59) and to the right of subrogation (Section 62) the Law  has remained unaltered.  Section 72 of the Law provides:
“The provisions of this law except for Section 62, shall not relate to reinsurance.”  
The reservation in relation to Section 62  has also been added later, with retroactive effect.  To this day it is unclear what brought the Knesset to adopt the law with this wording, which excludes reinsurance from its precincts (beside marine insurance and air insurance).  Was it from phobia of all matter involving international law?  Was it because of pressure of foreign insurers and interests?  It may be all, and the reasons are actually immaterial.  However,  this position is largely responsible for recurring queries as to what law does apply to these disciplines, and the solutions are often inconclusive and perplexing.  The typical, and probably correct solution is that the law of the country of the reinsurer will apply; and if several reinsurers are involved, it will be the law of the country where the reinsurance contract or slip was signed or scratched.  If Israel law should apply – it will probably lead us to the Law of Contracts (General Part) and the Law of Contracts (Remedies for Breach of Contracts); both these laws emanate from the seventies, and are largely based on the concept of the duty to act in good faith (section 12 and 39 of the Law of Contracts) – instead of the previously reigning principle of Caveat Emptor.  Thus, the concepts of English law which had been in place previously, were displaced by the largely German concept of Treu und Glaube, putting  the onus of the duty of disclosure on the seller.  This principle also places the duty of disclosure on the insured only to the extent that he is expressly demanded to disclose specific information in the proposal form. This concept will also apply to the reinsurance contract, if Israeli law will be held to apply.
Now, despite the fact that insurance law in Israel is now codified, contrary to the situation prior to the Law, countless questions and developments continue to crop up; bearing in mind that Israel is still governed by the principle of binding precedent (Section 20 of the Basic Law of Judicature), such judgments and decisions are of a particular weight and importance.  Perhaps the most important decision in recent years which touches upon insurance, and perforce reinsurance aspects, is the Supreme Court judgment in the matter of C.A. 140/00 & 550/01, the Estate of Michael Ettinger v. The Company for Reconstruction of the Jewish Quarter in the Old City of Jerusalem, better known as the judgment of the lost years.  This decision, by an extended panel of 5 justices of the Supreme Court reversed a previous twenty year old doctrine under which the estate of a victim of an accident or other traumatic event was not entitled to compensation for the actual or notional a loss of income  following his decease save in case of dependents.  This judgment, passed in 2004, was revolutionary in many respects, and caused material increase in the computation of claims and consequently in the claim reserves of insurance companies.  There were of course substantial amounts of cases pending before the courts at the time of the publication of the decision and the immediate question which emerged was – whether the effect of the judgment was of a retroactive or retrospective effect, namely – whether it governed all pending cases, or whether it had only a prospective effect.  The governing principle of interpretation of laws is that a law is deemed to be prospective, except if its provisions clearly state the opposite; the same principle has been held to apply also to the interpretation of judicial decisions.  In spite of this principle, the Supreme Court decided that the new rule would apply to all pending cases (Leave to Appeal 89251/04 Solel Boneh v. The Estate of Ahmed Abed El Hamid).  This decision, handed down by a panel of 7 justices held that the Ettinger “Lost Years” decision should apply to all pending cases, the ratio being that “all parties, both the estate, the dependants and the tortfeasors (and the insurers standing behind them) cannot divest themselves of the retroactive effect of the tort legislation” (from the decision of Justice Barak, then president of the Supreme Court).  In spite of the massive change in the judicial ruling this new doctrine passed largely without major repercussions in the relationship between insurers and reinsurers.
Two more matters of importance in the insurers – reinsurers relationship warrant attention: The right of subrogation of reinsurers and corresponding possible negation of the corresponding right of direct insurers; The right of direct insurers; The right of subrogation of foreign insurers; and the validity of claims-made policies in Israel.  We shall devote a few words to each of these matters.  The right of subrogation has been practiced in Israel extensively for many years, although its legal basis had been in doubt prior to the promulgation of the Insurance Contract Law; its origins were to be found in the Ottoman Insurance Law of 1904 which was based on the Code Napoelone.  Section 17 of this law conferred the right of subrogation only to insurers of movable chattels but the wider right was gradually extracted from the provisions of French law and English common law (which applied to Palestine, as it then was, by virtue to Section 46 of the Order in Council of 1936).  Hence, the right of subrogation was practiced by using the name of the insurer as plaintiff, contrary to English practice which uses the name of the insured, although the proceedings are effectively brought and controlled by the insurer.  Now, when the Insurance Contract Law came into effect, it repealed, inter alia, the Ottoman Insurance Law – including the aforementioned Section 17 which purportedly introduced the right of subrogation; however, unwittingly, Section 72(b) of the Law as if then was excluded its application to marine and air law; consequently, the right of subrogation conferred by Section 62 of the Law would notionally not have applied to air and marine insurance, and the right of subrogation in regard to these disciplines would have been avoided.  Only an intervention by the Israel Insurers Association brought about a legislative amendment, granting the right of subrogation to air and marine insurers as well, with retroactive effect since the date of enactment of the Law.

However, the amendment also included Section 72(a) which, in its new wording, read: “The provisions of this law, with the exception of Section 62, will not apply to reinsurance.”  Does this amendment grant subrogation rights to reinsurers?  And does this “right” conferred on reinsurers - deprive the direct insurers of using the right of subrogation whenever they were indemnified by reinsurers?  This argument was raised several times by defendants in subrogation actions, but has never been judicially decided.  It would have been clearly contrary to insurance custom and usage, and would have created countless difficulties; ways of overcoming it would for example be by the reinsurers’ assigning these rights of claim, applying the subrogation rights existing under the foreign laws which might have governed the reinsurance contract.
Another problem concerning the right of subrogation, which may be more problematic, may be found in a series of rulings which have not yet been approved by the Supreme Court, which deny the right of subrogation from foreign insurers which do not carry on business in Israel and which are unlicensed in Israel.  The rationale of a series of decisions of lower courts (Magistrates and District)
 is that Section 62 of Law confers the right of subrogation to an “insurer”.  As there is no statutory definition of this term in the Law, the Courts turned to the Law of Supervision of Financial Services (Insurance) 1981 (which is the virtual successor of the Law of Supervision of Insurance, 1951) which defines an insurer (Section 1) as follows:
“Insurer – whoever obtained an Israeli license as insurer under Section 15(a)(1) or whoever obtained a foreign insurer’s license undersect. 15(a)(2).  As far as a foreign insurer is concerned, the section reads: “15a) The Controller may, in his discretion, grant –

(1)
…..

(2)
to a foreign corporation who is registered in Israel, dealing in insurance in a foreign country and being subject to  supervision of authorities in a foreign country – a license of foreign insurer.”

As will be seen from the aforesaid this section deals only with a foreign insurer who is registered (as a foreign corporation) in Israel; it does not apply to foreign insurers who wish to pursue recovery actions against Israeli individuals or companies who either have no foreign residence or  who have to be sued in Israel because of commercial stipulations (such as jurisdiction clauses).  It may be argued that it is patently unreasonable that the right of subrogation should be deprived from a foreign insurer who does not carry on business in Israel (and, consequently has no incentive to be registered in Israel), especially if such right is conferred upon him under its national law or under the relevant policy of insurance.  There is no incorporation of the Supervision Law into the  Insurance Contract Law, and the legislator cannot be held to have intended such a far-reaching result to apply without express language to this effect.  Some support to this view may be derived from the decision in C.A. 3778/06 Nissim Ifergan v. CLAL Insurance Co.  This recent decision of the District Court of Haifa, sitting as a court of appeal, held that an insurance broker will be subject to the provisions of the Law, even if he is unlicensed.  There is no reason to hold that the position of the insurer, for subrogation purposes, should be different.  Nonetheless,  to forestall the result emanating from the present, patently unsatisfactory state of affairs, foreign insurers would be well advised to hedge themselves against this situation.  It may however be said that the majority of the courts, and defendants in subrogation cases, have disregarded, or failed to apply, this anomalous position.  
One more subject which I would like to mention marginally is the yet unsolved question of the legality of claims-made policies in Israel.  There are numerous, largely conflicting decision of Magistrates and District courts on this subject but no clear decision of the Supreme Court.
Again it is our belief that Israel cannot disqualify a market practice; and, indeed, the arguments based on Section 70 of the Law appears to be unfounded.  The market actually operates on the assumption that claims-made policies are fully legal; but the doubts raised cannot be totally overlooked and  ignored, particularly as they may harbor untold difficulties relating to the relationship between insurers and reinsurers.
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