WORKING REINSURANCE – QUESTIONNAIRE NO. 9

Insurer and/or Reinsurer Insolvency
1 Under your legal system when is an insurance company regarded as insolvent?

2 Irrespective of the answer to No. 1 does your insurance regulatory authority have its own test defining the insolvency of an insurance company?

3 Despite the different ways in which an insurance company in your country might become the subject of insolvency proceedings, indicate who initiates the process and under what conditions.

4 What is the interaction (if any) in an insurance insolvency in your country between the regulatory authority and the court as regards the commencement of any insolvency proceedings.

5 Describe in summary the potential insolvency proceedings available if an insurance company is to be put into insolvency and explain  :

5.1 what the end of each process is?

5.2 who organises and is in charge of the process?

5.3 how the person who organises and is in charge of the process is selected and whether, once selected, there is any opportunity to challenge the selection, and if so, by whom and how the challenge is made?

5.4 to what extent is the process, once commenced, governed by legislation or rules?

5.5 what (if any) is the function of the insurance regulator once the insolvency process has commenced?

5.6 is reorganisation of the insurance company short of liquidation possible and if so, once again what is the role (if any) of the regulator in the reorganisation process?

6 Is the insolvency of an insurance company governed by the ordinary insolvency legislation applying to all companies or is there another or some additional legislation relevant to insurance companies only?

7 Does your legal system recognise the concept of mutual dealings (mutual credits and debts) between an insurance company in liquidation and its reinsurers?  

7.1 if the answer to the question is yes, on what date is the set-off effective?

7.2 is there specific provision made as to what is to happen to reinsurance contracts still in existence at the date of the commencement of the insolvency proceedings?

7.3 does the answer to the previous question differ if the reinsurance contract is proportional or not proportional? 

7.4 once the insolvency proceedings have been commenced, under your legal system is the reinsurance cover reinstated if the reinsurer pays the claims directly or by compensation to the insured?  

8 Does your jurisdiction recognise the so called "Insolvency Clause" (the clause in a reinsurance contract obliging the reinsurer to pay claims to the insurer in liquidation even if the insurer has not complied with its obligation to make payments to the policyholder)?

8.1 if the answer to the first question is yes, is it compulsory to have such a provision in the reinsurance contract?  

8.1.1 if the answer to the previous question is yes, has the reinsurer the right to require reinsurance premiums to be offset against any such claims? 

9 In the event of an insolvency of an insurance company, do the policyholders have any preference over

9.1 any amounts due from reinsurers to the cedant company in the insolvency process?  

9.2 if the answer to the first question is yes, is this a general preference for all policyholders or only those who are in fact covered by the respective reinsurance contract? 

10 How are payments paid by reinsurers to the insurance company and the insolvency process applied as against the credits of policy holders? 
11 In your jurisdiction is there either a private or a public guarantee fund which protects policyholders in the event of the insolvency of an insurance company?  

12 Are payments made by a reinsurer directly to the policyholder valid under the provisions of a cut-through clause if the insurance company (the cedant) goes into an insolvency process?  

13 Does your legal system permit a reinsurer to be involved in legal actions where the policyholder is either the plaintiff or the defendant in proceedings involving the insolvent insurance company?  

14 What procedures exist if a reinsurance company becomes insolvent in relation to putting back the reinsurer into an insolvency process?  

14.1 are there any differences in the insolvency procedures described in relation to an insurance company?

15 Against the background of the whole of the answers, are there substantial differences in your jurisdiction between the insolvency of an insurance company and of a reinsurance company?
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