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Civil Liability Working Party
Thursday 22 October 2009, 16.00 – 18.00

Venue: GBF Rechtsanwälte, Hegibachstrasse 47, CH-8032, Zurich

Chairman:  Osvaldo Contreras-Strauch

MINUTES
1. The Chair welcomed those who were present and took the time to go around the room to find out which countries were represented.  In addition, he suggested that those present should add their details to the Civil Liabilities Working Party (CLWP) database.  This has now been updated.
2. The Chair introduced Sheila Dziobon from the University of Plymouth, UK as Vice Chairman of the CLWP
3. The Chair gave those present a brief history of the formation and previous discussions and analysis undertaken by members of the CLWP.  These included:

i. The Nature and Coverage of Civil Liability Insurance

It was agreed that this generally arose from non-contractual acts or omissions although it was recognised that certain liabilities arose out of contractual obligations.
ii. When was liability triggered?  The Chair reiterated that this was an important issue for civil liability and explained that it had been discussed at an earlier meeting that liability could be triggered by different factors in different situations, such as:
a) When the act or omission occurred?

b) When its potentially damaging nature is revealed?

c) When the third party realised that he/she has suffered harm?

d) When a complaint was made to the party causing the damage?

e) When a claim was filed against the party causing the damage?

f) When a judge ordered the party causing the damage to pay compensation to the victim.

iii. A further ongoing issue, which has been the subject of earlier discussions, is the question of when a damaged third party is able to bring a direct action against the insurer of the liability.  This point was raised again during the Zurich meeting in respect to motor insurance claims, and remains of continuing relevance.
4. At this point the meeting was joined by Professor Jerome Kullmann.  Professor Kullman will be the reporter for the first plenary session of the 2010 World Congress which is entitled 'Mandatory Insurance-Legal and Economic Myths and Realities'.  This topic is very relevant to the work of CLWP and his presence at the meeting gave an opportunity to discuss the interaction between mandatory insurance and civil liability and the types of mandatory insurance currently existing in the jurisdictions represented around the table.
5. Professor Kullmann clarified that the scope of mandatory insurance relevant to the CLWP arose from a contractual agreement.  It did not include the many types of state and public insurance schemes which existed.
6. A discussion followed on the number of mandatory insurances in existence in different countries, particularly France and Portugal, and the merits of such schemes for the victims of harm.  A discussion on some of these mandatory insurances (such as for fishing and playing golf) followed.
7. Professional indemnity insurance was also discussed.  Here there seemed to be differences in form, but, perhaps not in outcome for those who suffered harm.  In some jurisdictions individual insurance contracts were mandatory, but in others the individual was required to belong to a professional organisation and that organisation entered into an insurance contract which covered all members of the group.  There were some differences in the amount and scope of the cover required by professionals represented.  It was suggested that the need for professional indemnity insurance was valued by both the professionals and their clients.  It was recognised that the existence of insurance added to a perception of trust between the parties and was good for business.
8.  Motor insurance is mandatory throughout the 27 EU member states.  There were several interesting questions raised and discussed within the CLWP on this topic.  Was the insurer free to refuse the risk?  What effect would a minimum limit have?  In those countries where compliance with the mandatory requirements were not observed by many motorists it was of growing concern that huge amounts of public money were diverted into guarantee funds.  This, it was noted, is exacerbated by the increase in the amounts of damages awarded for injuries arising from road traffic accidents.
9. The final point raised by both Professor Kullmann and the Chair of the CLWP was to ask all members present to please respond to the questionnaire which is on the AIDA website on mandatory insurance.  There is also a questionnaire on climate change on the website and this will be the second plenary session at the World Congress in Paris.  Please go to http://www.aida.org.uk/default.asp for full details and to download the questionnaires.
10. The Chair thanked all those present for their participation in the discussions and hoped that they would attend the next meeting of the Civil Liability Working Party in Paris.  The date of the meeting has not yet been finalised but will be on either Tuesday 18th or Wednesday 19th May, 2010.
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