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At 03: 34 A.M. on 27 February 2010, almost all the inhabitants of the Republic of Chile were awakened by a violent earthquake which reached an intensity of 8.8 degrees on the Richter scale.  
At this intensity this earthquake is in fifth place in the ranking of the most powerful earthquakes recorded in human history.  
First place in this ranking is the earthquake registered in Chile on 22 May 1960 which reached an intensity of 9.5 degrees on the Richter scale. The force of that quake was such, that subsequent tidal wave (tsunami) generated as a result, killed 168 people off the coast of Japan, located more than 16,000 kilometres away.  
The earthquake of 27 February 2010 also produced a tsunami which struck the coast of Chile causing damage to coastal towns over a 450 kilometres long area, and several ships were stranded on land once the sea withdrew. To this day there remains in the city of Talcahuano a commercial store (the property of a friend of mine), which has a huge fishing boat outside that has been not possible to remove because of its enormous weight.
Chile is a country prone to earthquakes. At least ten of them, greater than 7.5 on the Richter scale hit Chile each century. The force of a 7.5 degree earthquake is five degrees higher than the earthquake which devastated Haiti in January of this year. As a consequence, this type of phenomenon of nature would not be considered unpredictable, because the only that is not known is when the earthquakes will occur.
 
Any of these earthquakes would cause, at any other place where earthquakes are not common, the complete destruction of cities, but not in Chile. Seismic construction rules are very strict and in most cases even those buildings over 50 storeys in height are able to survive this type of earthquakes with minimal damage.  
However, not all buildings resist equally.  
During the earthquake of 27 February some buildings were damaged considerably.  This may have been because of their proximity to the epicentre of the quake, the existence of geological conditions or because of design errors, constructive errors or the use of poor or defective materials. Some of these buildings collapsed on their own; others were or will be demolished; others are subject to assessment as to whether or not it is possible to repair them, and finally, others will be subjected to substantial repairs that are in progress already.  
While the quality of building construction in Chile is very high one could conclude that this is still not enough to prevent the extensive damage caused by an earthquake. It is estimated that approximately 2% of the buildings in the area covered by the strong quake were severely damaged, and whilst that percentage is tiny considering the power of the earthquake, this small percentage results in very high damage when the earthquake covered an area of 600 kilometres long of territory where the majority of the population, structures, and economic activity in Chile is situated.  
On the other hand, since earthquakes are a sort of predictable events in Chile, no one is willing to accept the damage suffered and refrain from investigating the responsibilities that may exist. Those affected say:  "If 98% of the buildings have suffered only repairable damage or no damages at all, surely it is possible to suspect that in the construction of my building there is a constructive error, design flaw, a misuse of materials, or a breach of the earthquake construction quality standards" 
Those discussions, assessments and pursuit of responsibilities are, currently, ongoing in Chile.  
Putting the February earthquake into the context of mandatory insurance and related matters, which are being discussed here today, the situation in Chile is as follows: 
1. Although many kinds of voluntary insurance covering liability is possible to find and contract in Chile, there is no mandatory building insurance, as exists in other countries, including the host country of this Congress, France.   
2. For those buildings which are split into co-ownership or condominiums, the condominiums administrators are obliged to take out fire insurance, but not earthquake insurance, although any prudent condo managers takes out that coverage.  This is an important fact, because a number of the buildings which have suffered severe damage, but do not have the earthquake insurance, are condominiums and the communities are looking to place responsibility with the condo managers.  The amount of such liability can reach enormous figures.  
3. Obviously, in such cases it may be that the condo managers have received poor advice when taking out insurance, as it should have been pointed out the potential seriousness of not taking earthquake insurance, it being a high risk. Under Chilean law insurance brokers must have insurance to cover their liability to the insured caused by lack of advice or poor advice.   This requirement –to give the insured complete and adequate advice, according to his coverage needs- does not apply to insurances directly sold by insurance companies.  A recent German law of 2007, however, has extended their liability to be the same as that of the broker.
4. In general the limitation periods in Chile are very short, which can jeopardize seriously the ability of those harmed, or to insurance companies -by way of subrogation- to pursue the responsibilities which may arise in these cases.
The ordinary civil limitation period is five years.  This is also the time limit for the responsibility of the construction company involved, and the contractual liability in general.  The limitation period for non-contractual liability is even shorter, being just four years.  
5. There is no mandatory insurance for errors or omissions that are the responsibility of engineers, architects, and building companies, whose services impact on the building. In general, Chile does not require mandatory insurance to cover the responsibility for the exercise of any of these so-called professional services, and this includes lawyers, accountants, doctors, dentists, etc., in addition to those above mentioned.
Certainly, Chile enjoys from the quality of the construction of its buildings.  On March 11th 2010, many foreign Presidents, Prime Ministers and other dignitaries were inside the building of the National Congress to witness the ceremony for the change of command of the Presidency of the Republic of Chile when, two powerful aftershocks of the 27 February earthquake hit, one of 6.9 and the other 7.3 on the Richter scale.  A quake of 6.9 equals in strength to the one which devastated Haiti at the beginning of this year and the other of 7.3 is even more powerful. Nevertheless, the ceremony continued uninterrupted with no damage to the building or the attendees, except the fear.

However, the serious harm caused by earthquakes in Chile means that we should learn lessons for the future with regard to mandatory insurance, as this could solve many of the problems that I have mentioned above.  
On the basis of this discussion paper, I invite you to debate mandatory insurance of civil liability in your respective countries, and in particular the need for mandatory insurance for the construction industry, condo managers, brokers, and  other professionals.  Liability of Insurance Companies for defective advice to their direct customers is also an issue. In addition, for those jurisdictions that have mandatory insurance, I invite you to comment on its operation in practice. 
Many thanks.    
Osvaldo Contreras Strauch
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