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The topic “Insurance, Reinsurance and the Financial Crisis” gives rise to the following
comments.

1. The core issues

The current financial crisis affects the insurance industry and practice variously.
Thus, it effectively (de facto) alters the implementation of insurance supervision and
contract rules. It makes the industry business practices change in order to adapt to the
new risks deriving from the crisis. Even supervisor rules are sporadically launched to tackle
the respective turmoil in the insurance sector. Tangible examples of the crisis effect
constitute the movement towards a stricter brokers’ duty of care to the insureds, the
distinct nature of risk undertaken by the insurers (e.g. the increase in PPI, D & O, E & O, the
hesitation to accept credit insurance), the increasing threat of fraud and moral hazard
together with its effect on disclosure/ due diligence mechanisms, a considerable rise in
insurance claims. The rationale behind all these is the financial crisis.

2. Liability and solvency issues
a. Brokers’ duty of care

There is a tendency to attribute greater responsibilities to insurance intermediaries by
acknowledging a general catch-all “duty of care” of the insurance broker. A breach of this
duty could justify the client’s claim of damages against the broker. An example from my
country: a manufacturer of meat products, who was CAR insured, raised a claim against the
broker for the fire damages of his plant, requesting the whole insurance money, because the
broker didn’t renew the insurance contract that was terminated eight days before the
materialisation of the risk. The manufacturer alleged that the broker should have renewed the
contract, although that was a non-renewable one-year CAR policy, the construction of the
plant was almost totally finished at the time of the fire and the broker was not specifically
charged with the obligation of the renewal. To be noted is that the manufacturer had never
given a blank order, or any other order whatsoever, to the broker to take care of his insurance
needs. Notwithstanding this, according to local business usages, the mandate to an insurance
broker does not tacitly include the taking care of such needs. Irrespective of what the Court
might judge, such claims were not known in the near past and we can assume that they result
from the financial crisis. Thus, the insured raised a claim that in all probability he wouldn’t
have raised in the past, but we cannot exclude the possibility that the Courts might find this
behaviour to constitute a breach of duty of care nowadays as opposed to the past.

Further claims were recently raised against brokers who had placed risks with
insurance undertakings belonging to a large local msurance conglomerate, the license of
which was withdrawn by the Supervisor a month ago. Prior to this, during the last year. the
Supervisor imposed sanctions on the same insurance undertaking, and measures were taken
for its financial recovery. The claimants alleged that the brokers should not have placed risks
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with that specific undertaking (though still working legally at that time) at least as per
insurance classes whereby no Guarantee Fund existed (that would secure the insureds in case
of insolvency). For the past 25 years many insurers’ licenses have been withdrawn, but no
claim against brokers who placed risk with such insurers, has been ever reported.

The above mapping of the local situation regarding brokers’ liability shows that crisis
can also help: Damaged persons and entities seeking for indemnity more often than in the
past, come up with new bases for legal actions that have not been activated before. At the
same time, the awareness of the insureds is considerably enhanced, the quality standards of
the brokers’ services are more demanding and the brokers’ E & O coverage increases. As a
result, the broker’ role weighs more.

b. Solvency issues

The financial crisis can further affect the solvency of insurance companies (severely).
This 1s effected both indirectly and directly. The indirect influence refers to the dilution of
(re)insurers’ investments particularly those ones in stocks, bonds and other securities. As
mentioned, the Supervisor recently withdrew the licence of a big life insurer and other four
insurance undertakings due to a considerable deficit in the insurance investments and
solvency margin. No doubt, one of the (indirect) reasons for such deficit is the financial
crisis.

The reaction of Greek insurance industry to the above five withdrawals is yet to be
seen. So far, high controversy has been noted. On the one hand, the insurers (competitors)
welcome the decision, since this will clear the market from players who used to adopt
questionable practices in order to attract new clients and safeguard their sustainability. On the
other hand, the insureds of insurance classes for which there is no Guarantee (Auxiliary)
Fund in case of insurers’ insolvency, could be affected at most through such decision. In
August 2009 an «express», albeit obscure, law was adopted. According to this, in case of a
license withdrawal, the life insurance portfolio of an insurance company is not liquidated;
instead, a receiver is appointed to manage the portfolio further and transfer it to other insurers
unless he cannot find one. In both cases, the State guarantees by the above law the deficit to
the insured or to the transferee insurer (depending on the case). The latter possibility raises
State aid law issues. MTPL victims are secure enough because a Guarantee (Auxiliary) Fund
exists in this regard, but this is not the case with other classes of insurance.

The practical implementation of the above rule is not quite clear yet. An example: a
big hospital based on the common practice in the country has concluded a frame contract
with the above mentioned life insurance company, the licence of which has been withdrawn.
According to this contract, the hospital provides services to the insurer and after the lapse of
some weeks it can claim its invoices. A question that remains open according to local law is
whether this claim enjoys the privilege which the insured has on the insurance money.
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¢. D&O, escalation of claims, fraud, BBB reinsurance issues.

The financial crisis is responsible for the escalation of insureds’ claims against the
insurers including the phenomenon of fraudulent claims. This tendency occurs upon
traditional bases of law (by means of interpretation) and is not accompanied by a respective
legal reform. In this context, the example of D&O insurances should be illustrated. More and
more claims are raised against the directors and officers of major Greek corporations (mainly
against those classified as “public welfare enterprises”), which subsequently trigger claims
under the D&O insurance. We have recently tackled such a case, whereby a private
Telecommunication Firm (TF) sued the General Provider (GP) of telecommunication
services in Greece and its CEQ, alleging a breach of law because the second had stopped
offering connection-network services to the first. The new element of this case was that TF
argued that GP’s CEO was personally liable against TF for knowingly initiating actions (or at
least having knowingly participating in the decision-making process of taking measures)
such as the disruption of network services against it, which made the company sustain loss
(tort law legal basis). TF’s claim against the CEO has to date caused a high portion of the
defence costs to be covered through the D&O insurance.

Such cases that allege personal liability of Directors and Officers and activate the
D&O coverage would neither have emerged nor would have had an increasing occurrence,
but for the financial crisis. It’s the crisis which factually “widens up” the interpretation of the
current law and makes such claims feasible. In view of the imminent frequency of such
phenomena, msurers and reinsurers of Greek risks see themselves forced to draft new,
highly-sophisticated D&O insurance contracts (with specific focus on large enterprises of
public welfare business activities) in order to avoid the increased claims under the D&O
msurance. Insurers should react towards a more careful risk assessment, which will, however,
increase expenses and premiums, but also the D&O demand.

There is a tendency in the last year for the reinsurers to be more involved in claims
handling and in related investigations. More so than in the past, reinsurers examine whether
the losses are covered under policy terms, if the direct insured has somehow contributed to
the occurrence of the insured event, whether the insured has complied with its pre-contractual
and post-contractual duties of disclosure. In a very recent case, a Bank covered under BBP,
discovered the fraudulent behavior of one of its directors and promptly notified its fronting
first insurer. The reinsurer conducted the investigation of the claim based on a claims’
control clause. The investigation found out an inaccuracy during the pre-contractual phase:
the questionnaire answered by the Bank contained a question about the conduct of regular
internal audit in the Bank’s branches and the Bank answered that such audit takes place every
1 2 years. As it was proven, no internal audit had ever been conducted at the branch where
the fraud took place, but only external ones had. Since internal audit was viewed as material
for the prevention of fraud, the lack of it constituted a negligent violation on behalf of the
Bank. However, the time elapsed since the beginning of the coverage, which included at first
the obligation of an annually internal audit, was only six months. We could say that such
exhaustive investigation by the reinsurer is related to the financial crisis.
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d. Regulatory and business response

The dilution of insurance investment due to the crisis has caused great actuary deficits
to the insurance undertakings in Greece. In this content, the Supervisor, by deviation of the
law, extended the deadline towards the companies so that they would be able to cure their
actuary deficits. Further, by an “express” law -in August- it was provided that i case of
withdrawal of a life insurance license by the Supervisor due to actuarial deficits, the State
guarantees the deficit. In some US States relief measures have been adopted in favour of life
insurers in order to help them alleviate their financial strains. Specifically, it is reported that a
great financial State subsidy is provided. However, on the grounds of contract level,
Regulators cannot do much as regards to life insurers who have given guaranteed interest
rates to their customers, while the interest rates are at their historical lowest level.

The financial institutions have contributed significantly to the increased demand in
PPI coverage from retail clients. [n fact, more and more financial institutions tend to require
a PPI policy from the applicant as a condition for granting loans in the retail market. As
known, PPI products cover the risk that a person would be unable to service their debt
towards the bank because of accident, sickness or unemployment that has occurred in the
meantime. But PPI booming, results in the known competition distortions, which caused the
concern of the UK Competition Commission. Further, the FSA published a Consultation
Paper (“The assessment and redress of payment protection insurance complaints”) and the
period for consultation responses closes on 30 October 2009. From that day on, the new
measures will reopen and reassess against guidance some 185,000 previously rejected PPI
complaints. PPI products are just one of the aspects that have been subject to regulatory
changes in the insurance industry.

3. Closing Remarks

The above analysis has described the crisis’ effect on the solvency/ financial
robustness of the insurance companies, the insureds’ tendency to raise exaggerated or
dishonest/ fraudulent claims, the PPI products.The interaction between financial crisis and
insurance 1s likely to lead to a tight and thorough risk assessment on behalf of the insurers, in
order to avoid incidents that could harm their solvency. At this stage, it should be remarked
that the interaction between financial crisis and insurance could prove beneficial to the
insurance industry in the long-run.
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Worldwide Real Estate Crisis impacting
Israeli Companies o

Israeli companies invested in:

» Former Soviet Union countries such as
Georgia and Kazekhstan.

» Eastern European countries —mainly
Romania and Bulgaria

» The West - the United Kingdom, mainiy
non-residential properties in London, the

The financing:
- Debentures raised on the Israeli capital
market

- Loans from Israeli banks
The main investors:

- Provident funds, pension funds of the
lsraeli public g e




The Rigk:
- Many companies have announced inability

to pay the annual payments of the
debentures (e.g. Africa Israel).

The outcome:

- Immediate reduction in rating of the
companies.
Einal result:
- Active loans/debentures will be cailed.

LSE

Potential Plaintiffs:

- Provident funds, pension funds and the public in
general

The potential defendants:

- Directors & Officers of the ccmpanies

- Prospectus underwriters

- Trust companies (held mainly by ihe top five
C.P.A firms) o

5
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Potential Claims due to the Financial Crisis -

Insurance Implications

- Relevant policies: B.B.B. and D&C

- Class actions against D&O’s, securities
underwriters, trustees (mainly accounting
firms), cause: underlying transactions were
not properly checked.

- Class Actions due to decrease of shares
values as a result of bad investments.




Class Action Act 2006 -
Conseqguences

- Previously: class action allowed only under
specific laws.

- Changes: Class Action Suits Law 2006
sets the procedure for filing as Class
Action suit for any cause of action (not
limited to a specific law).

- The outcome: thousands of consumer
class actions. Fewer claims basec on the
Securities Law and the Companies Law.

The main changes which influence the amount
of settlements:

1. Settlements require the Atiorney General's
agreement and are subject to the court's
approval.

2. A settlement can be in favor of a public
cause rather than for the indemnity of the
specific class membpers.

LB

Level of the Risk

Average seitlement amount:

Before class action approval: $150,000-
$500,000

After approval: $500,000-$2.5 million




Effects of the Crisis
on the Insurance Marke

Certain D&O Insurers have ceased to
insure banks

- Premium ircrease by 50%
increase of deductibles
Banks seek an increase of imits of liability

i

Effects (Contd)

« Claim by Receiver/Liquidator

- Short proceeding initiated in the
insolvency court against D&Os after the
company’s collapse.

- Clalv. Dr. 8§, Ness, the D&O insurer may
be adjoined to the proceedings, as the
coverage dispute is relevant to the
litigation.

Legal Expenses in Israel

Example: Securities Class action Suits

- From $150,000 to $300,000 untit a
decisicn is given whether to approve the
claim as a class action

- Appeal on the District Court’s decision, up
to $100.000

- From $250,000 to $400,000 if a full trial is
held




Policy Limits - the Commerce Bank

Who is eniitiled to insurance benefits?
- The directors to cover legal expenses or

- The tiquidator to compensaie of the loss due to the
collapse of the Bank.

*Total Loss: over $60 milion.
~Seillement with the D&O Insurers: $3 million.

Full policy limiis were paic to the liquidator.

Legal costs above policy limits - $400,000 were paid to the
directors. The balance of legal costs — borne by the
directors.

The Commerce Bank (Cont’d)

Additional developments:

The Attorney General started indictment
proceedings against the D&O's of the bank.
The firsttime in Israel that directors who
were not part of the fraud, but mainly failed
to supervise, face criminal charges.

Overview of the Claims Environment

0364
Q Commercial 43.64%) ave

@ Security class actions {5.45%)

W Minority share hoiders «
derivative claims (14.55%)

& EPL (including sexual
harassment 7.27%)

& Defamation (3.64%)

m Criminal investigations
{20.00%)
O Specific high<tech {1.82%)

O Liquidator/receiver (3.64%)

* Number of claims {not amount) not including claims in the US against
Israeli companies
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Law. Tax

Legal issues related to insurance claims in Russia

-22-10-2009
Zurich

cM’s/

Law Ta*
Insurable event

— When? .
- Damage caused
Peril arose

— Three elements:
Perile =
- Damage

- Causal link between pekr'i!jjéhd damage




Law . Tax

Failure to notify

— Does not automatically release from liability
— Releases if it is proved that:
Insurer has prior knowledge or .
Lack of information could NOT affect rts oblrgatlon t0 pay mdemnlty
— Burden of proof: ‘ ‘ » ,
- - General rule: burden of proof on rnterested party
Paragraph 2 of Article 961:
e ‘prior knowledge onus on msured

- insured should also prove that lack of rnformatlon couId not affect i insurer's
obligation to pay |ndemn|ty ' ; :

- In practice:

- Insurer must prove that Iack of notlce negatlvely affected its obllgatlon to -
pay lndemnlty .

c'M's/

Law Tax

Deliberate misrepresentation

— Not a ground for refusal to pay mdemnrty, but a ground for c|a|m|ng
invalidity of insurance contract »
4 Mlsrepresentatlon must be proved to be dellberate

b Burden of proof on Insurer-

— Valuation of risk

— Silence :

Narrow mterpretatlon of paragraph 1 of Art 944 — expllcmy named
mrcumstances (questlons) only

- No answer — contract still vaI|d
— Proposal important part of msurance contract




Risk increase

— Not a ground for refusal to pay lndemnlty but a ground for termmatlon
of insurance contract , - L

Substantial changes materlal mﬂuence ‘

Narrow rnterpretatlon of paragraph 1 of Artlcle 959 expl1C|tly named
changes only =

Causal Imk W|th msurable event

cMm's’

Law Tax

Average

— International practice
- Applies by default . .
Pro rata sum msured to msurance value as of the tlme of loss
— Civil Code : - e
Does not apply by default - :
~ Pro rata sum insured to insurance value at inception
- No evaluatlon prlor to mceptlon e 4[0) rlght to challenge insurance value




Lave Tax

Reinsurance

- FoIIow the fortunes - . ~
Reinsurer is entltled to challenge both the loss and the quantum under
the original policy: |nclud|ng when it agreed to follow the fortunes of the

, ongmal insurer , :

— Layers or multlple reinsurers

A court. deC|S|0n on a dispute with one relnsurer has no prejudlce over a
dlspute W|th another reinsurer - -

C M S /

Law Tax
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