
Recognition and Enforcement of Arbitration - The New Danish Arbitration Act
A new Arbitration Act came into force in Denmark a few years ago and once again made the question of recognition and enforcement of arbitration a matter of current interest. This article briefly outlines the present rules and legal practice in Denmark. 

1 Bringing a case with an arbitration clause before the courts in Denmark.
When a conflict arises between two contracting parties, the first question will be whether the arbitration clause must be respected, or if the case should be brought before the Danish courts. 
The legal basis for deciding that is currently the Danish Arbitration Act 2008 which to a wide extent is based on the UNCITRAL Model Law on International Commercial Arbitration. According to Section 8 of the Arbitration Act the courts can only try the substance of a case that involves an arbitration clause if the arbitration agreement is invalid or incapable of being performed. Otherwise the case will be rejected. This is limited to disputes that have not yet been submitted to arbitration. If a matter has already been submitted to arbitration, the arbitration tribunal will decide upon its own jurisdiction.
This presupposes that an agreement on arbitration has been made; therefore, the courts will try this matter. It is often in dispute whether the parties are in fact legally bound to bring the dispute before an arbitration tribunal. Commonly, the parties will have exchanged standard forms, making it more difficult to know what has actually been agreed, or one party has handed out standard forms in connection with an order confirmation or an invoice. 

Traditionally, Danish courts have considered arbitration clauses to be burdensome and therefore the requirements for an arbitration clause to be considered part of an agreement are strict. As a result, arbitration clauses must be pointed out to the other contracting party if the question of arbitration has not been part of the negotiations or is not common in that line of business. In some branches of trade, arbitration has in actual practice become the norm rather than the exception. In these types of cases the courts may be more likely to recognise that an agreement has been made. 
As the general benefits of arbitration have become apparent and arbitration has become more common in all sorts of trade, the courts' misgivings about arbitration have also changed. As a result, the requirements that have to be fulfilled in order for an arbitration clause to be considered agreed on in a commercial contract have been reduced. 
Under any circumstances, the actual matter will be assessed specifically. If an arbitration clause prescribes especially burdensome or irregular procedures for arbitration, it will increase the requirements for the clause to be considered accepted by both parties.  
It is worth noting that there are particular and very restrictive rules concerning consumers and the formation of an agreement on arbitration.
When it has been established that an agreement has been made, questions may arise in respect of the validity of the agreement and furthermore as to whether the relevant dispute is covered by the arbitration clause. 
It is a frequently used argument that an arbitration clause does not cover a particular dispute. A typical example for illustration of this is a case that was brought before the High Court of Western Denmark in 2002 which is summarized in the Weekly Law Review (U.2002.870V). The parties had agreed on the lease of a farm. Part of this contract regulated an EU milk quota. In another paragraph it said that disputes relating to the interpretation of the contract should be settled by arbitration. Later, the parties agreed to sell the milk quota to a third party. Following that, a dispute arose about how the profit from the milk quota should be divided between the two parties. One of the parties believed that this was not a dispute covered by the arbitration clause. The High Court found that the contract did regulate the milk quota and what was to be done about it at expiry of the lease. It was therefore a matter within the scope of the arbitration clause. 
As for contesting the validity of the agreement, it should be remembered that invalidity of the entire agreement does not necessarily make the arbitration clause invalid, cf. the separability doctrine. 

The possibility of appealing to the courts once the arbitration tribunal has made an award.
The Danish Courts will as a principal rule not try arbitration awards. Exceptions to this rule are listed exhaustively in Section 37 of the Danish Arbitration Act. This provision is also based on the UNCITRAL Model Law on International Commercial Arbitration art. 34 and the New York Conventions art. V. It should be noted that only arbitration awards which have been made in Denmark may be appealed to the Danish courts. This does not refer to the parties' nationality but to the seat of the arbitration tribunal.  

The court will try a case if one of the parties did not have the legal capacity to make such an agreement or if the agreement was invalid, or if there is no such mutual agreement. 

The court will also accept the case if the actual dispute is not capable of settlement by arbitration or if a specific question was the subject of arbitration proceedings although it was beyond the scope of the arbitration clause. In such situations, the arbitration tribunal will in fact have ruled without competence. These exemptions are the same as the situations mentioned above about where an arbitration clause could be set aside by the court. 
It is characteristic of the other exceptions that the court will allow the appeal if the principles of civil justice have been disregarded by the arbitration tribunal. This might be the case if the arbitration tribunal has neglected the parties' right to contradiction, to have independent judges or to be treated equally. It is vital that the parties were treated fairly and justly during the arbitration procedure; otherwise the courts will try an appeal. This is also the case when arbitration did not correspond to the agreement or if it was incongruent with the Danish Arbitration Act. 
All these objections concerning the validity and defects of the arbitration procedure must be invoked by the parties in order to be taken into consideration by the court as they are dispositive arguments. It is not possible to waive the right to appeal an arbitration award to the courts in advance, but conscious acquiescence may result in the right being considered to have been renounced. This might be the case if the party was well aware that the arbitration procedure was incongruent with the agreement but nevertheless did not raise make any objections during the arbitration procedure.  
In a law suit contesting the validity, the court may also ex officio overrule the arbitration award in two instances: Firstly, if the nature of the dispute is such that it cannot be decided by arbitration; a non- arbitrable subject matter. Naturally the parties cannot make arbitration agreements in respect of disputes that are already indispositive. Mandatory statutory provisions will often prevent an advance agreement in respect of these issues. 

Secondly the court may declare the arbitration invalid if it is clearly contradictory to ordre public. As is well known, ordre public refers to fundamental legal principles that have been established internationally. Sources are for example EU law. It must be remembered that this exception is very restrictive and seldom used. 
As for the formalities regarding an appeal to the court system, there is a three-month time limit after the arbitration award has been made till the action contesting its validity must be instituted.   
In Danish case law, only a very limited number of attempts to appeal an arbitration award to the courts have been made and even fewer have succeeded in having the arbitration award set aside as invalid. 
An example of an attempt to set a side an arbitration award is a judgement from the Maritime and Commercial Court in 2003 (Weekly Law Review U.2003.885S). This rather complicated case concerned an investment agreement between Sweden and Latvia. According to the agreement all disputes were to be settled by arbitration. A Swedish corporation then leased a ship to its subsidiary company which made an agreement with a Latvian region concerning rental of a berth in the harbour of Riga. The mayor of Riga later declared this agreement invalid, the ship was sold by auction and the ship was sent to the breakers' yard in spite of the owners' protest. The Swedish Embassy stated that the dispute over the loss of the ship should be settled by arbitration and suggested Norway as the seat of the arbitration. The Latvian government responded to this notice, but the arbitration proceedings were never commenced. A few years later, the Swedish company requested arbitration in Denmark. The Latvian government hardly even participated in the arbitration process although they were urged to do so. They later tried to have the award set aside by the Danish courts. Their arguments were that the dispute was outside the scope of the arbitration agreement between Sweden and Latvia. The Danish courts did not agree with this as the interpretation of the agreement did not exclude this type of matter. It was also alleged that the arbitration process had been contrary to fundamental legal principles including ne bis in idem, as the Swedes had already previously suggested arbitration by another tribunal. The Danish court, however, believed that the arbitration process had been a fair trial in accordance with civil law principles. The proceedings had not previously been instituted at any other arbitration tribunal. Therefore, the principle of ne bis in idem, which prohibits the same legal dispute to be instituted twice, had not been breached. 
This illustrative case shows that the Danish courts are quite reluctant to overrule arbitration awards.
Recognition and enforcement of foreign arbitration awards
Denmark has ratified the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958. The new Danish Arbitration Act is based on these rules.
The main rule is that an arbitration award is legally binding and can be enforced accordingly. There is no distinction between foreign and national arbitration awards as the rules are the same.   

The reasons for refusing the enforcement of an arbitration award are listed in art. 39 in the Danish Arbitration Act. These reasons are almost the same as those mentioned in Section 37 for setting aside an arbitration award. The only difference is Section 39(1)(e) when the award has not yet become binding on the parties or has been set aside or suspended by a court in country in which the award was made, or under whose law it was made. 
It is essential to take into account that Danish courts will not revise the substance of the arbitration awards. The reasons for refusal are only based on formal objections and incapacities. 

October 28'Th 2010

Torben Bondrop, partner, Plesner Law Firm

tbo@plesner.com

70037652\2374448v2 * 28. oktober 2010






2

