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A recent Supreme Court judgement awarding damages to an insured for consequential loss due to late payment of insurance benefits beyond the policy limit has shaken up the Israeli insurance market.

The Supreme Court, which is the highest instance binding all lower Courts, has ruled for the first time that the insurer, Hadar, which paid the insured on a date later than that set by the Insurance Contract Law (30 days from the date the claim was made by the insured) – thus causing the latter loss of profits – should pay for said loss.

Facts:

On 19th April 2003, a restaurant operated by the Insured in a leased building in Tel Aviv was completely destroyed by fire.

The lease contract included an option for an extension of five years, subject to a notice given by the Insured prior to the end of 2003 and an insurance policy issued for the building.

After the occurrence, Hadar notified the Insured that its policy would be cancelled within one month (due to aggravation of risk) and as a result, the owner of the building notified that lack of insurance is a breach of contract which may lead to its cancellation.

On 14th May 2003, the Insured submitted an insurance claim to Hadar for the property damage, and on 28th May 2003 for loss of profits.

The insurance benefits for the undisputed amounts were paid to the Insured in July 2003, three months after the occurrence, at an indemnity value (as the Insured did not reinstate, the damage to the contents was not assessed as new).  

The Claim in the District Court:

The Insured filed a claim against Hadar in the Tel Aviv District Court and argued that due to the cancellation of the policy and the fact that the delay in payment of the benefits prevented him from refurbishing the restaurant, he was unable to purchase insurance from any other insurer.

As a result, the lease was cancelled by the owner of the building and when the money was paid – it was already too late.

The Insured claimed loss of profit during a five year period in which he could have operated the restaurant and payment of reinstatement value of the contents, as the non-payment caused his inability to buy new equipment.

The District Court determined that Hadar failed to pay the benefits on time and that as a result of this failure, the Insured sustained the losses he complained of and awarded him his claim in full.

The Appeal:

Hadar appealed the District Court judgement and argued that the payment was made twenty days after the loss adjuster’s report, that there is no causal connection between the date of the payment and the “domino effect” which was concluded by the District Court as ensuing from the late payment and that the Insured owes a duty to mitigate the damage which he failed to fulfill and hence, is not entitled to loss of profit for five years.
The Supreme Court Judgement:

On 9th July 2012, the Supreme Court handed down its judgement in which the main ruling of the District Court was upheld, with the exception of reducing the period for the loss of profit from five to three years.

The Court analyzed the duties of the Insurer under the Israeli Contract Law, 1981 to pay insurance benefits within the timeframe set by the Law. According to Section 27 of the Law, undisputed benefits should be paid within 30 days from the date of the insurance claim. Since the benefits were paid two months after the date of the claim, Hadar was in breach of its duty, which is aimed by law at granting the insured resources to recover from the outcome of the occurrence. 

The Court ruled that the duty provided in Section 28 of the Law to add interest when payment is delayed is only a means of preserving the value of the money and is not the insured’s sole remedy for the breach.

According to Clause 56 of the Insurance Contract Law (1981), the liability of the insurer is limited to the loss sustained by the insured up to the amounts stated in the policy as the limit of liability.
However, in 1994 the District Court of Jerusalem
 ruled that an insurance company which unjustly declined an insured's claim should pay not just the insurance benefits due, but also all consequential loss caused.

In 2009, in the case of Sky Club
, the Haifa District Court adopted the previous ruling and ruled that in case of improper declination of claim, it is the duty of the insurer to indemnify the insured for any consequential losses which occurred and were foreseeable, even if the policy does not cover consequential losses.
In an obiter observation, the judge in the Sky Club decision stated that even if coverage was declined based on justifiable reasons which were later not accepted by the court, the insurer is the party which should bear the consequences of the declination, and not the insured.

In the Hadar case, the policy which was issued covered the fire loss and a limited amount of consequential loss. The insurer waited to receive all the data regarding the consequential loss and eventually paid the losses about three months after the event occurred. 
It was proven, and the District Court reached a factual finding that the delay in the payment of the insurance benefits was the main cause which prevented the insured from re-opening the restaurant.

The Supreme Court ruled that any delay in payment of insurance benefits which caused a loss to the insured should be indemnified in full by the insurer, regardless of the policy stipulation.
Justice Rivlin added to the analysis an observation according to which the damage which is indemnifiable is that which may be reasonably expected, and determined that the series of events which followed the breach of the duty to pay on time were all linked to one another and originated from the first result of the breach. In the tortious cause of action of the insured for damages caused by the delay, the test of proximity is applied on the date of the breach (and not at the inception).
Hence, the court obliged the insurer to indemnify the insured for loss of profit during the three years in which the lease could have been extended, based on the calculation of loss of profits as stipulated by the policy. The court declined the insurer’s argument that the damages should be assessed according to the actual operational profit of the restaurant and applied the mode of calculation as set by the policy (which is higher than the actual damage), being the mode contractually agreed by the parties.
In addition, the insurer’s position regarding non-reinstatement by the insured was declined by the court, which ruled that when the insurer prevents the insured from reinstating the equipment by failing to pay benefits on time, it may not argue that the insured is not entitled to reinstatement payment.

Comments:

1. Insurers should be very attentive to settling claims on time, as the legal implications of late payment may be severe.
2. With all due respect, we think that applying the formula set by the policy in order to assess the loss of profit for the tortious cause of action is incorrect as in this respect, the insurer should stand in the same position as any other tortfeasor, and indemnify the actual loss. 

3. A question may arise whether the extra contractual damages imposed on insurers should be followed by reinsurers or is this outside the ceded risk.
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