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1.
Basic Factors

1.1. The mandatory insurance contract or coverage requirement is laid down
Preliminary remarks : 

The intervention of the legislator in the insurance cover in a mandatory manner is conceivable at three different levels :

(a) Compulsory insurance imposed on all citizens, irrespective of their exercise of a certain occupation or activity or their capacity or status (like social security) : there are no examples in Belgium. At some point there have been plans to introduce a generalized mandatory legal expenses insurance, but they were never realised.

(b) Compulsory insurance as a prerequisite for the exercise of a certain occupation (e.g. regulated profession, subject to a license) or activity (e.g. driving a motor car or exercising the hunting sport etc.) or in a certain capacity (e.g. owner of certain goods) : by refraining from the exercise of this profession or activity or by forsaking this capacity, the obligation does not apply

(c) Compulsory minimum contents of an optional insurance cover : the insurance cover is not compulsory; only if contracted, it will contain a certain minimum cover in terms of perils, amounts, insured persons, objects, locations, etc. insured. This type of legislative intervention does not give rise to a compulsory insurance (cfr. infra).

A. What it is : imposed by law 

The term mandatory (compulsory, obligatory) refers to an obligation imposed by public authority, i.e. “statutorily” by law, or by virtue of the law, as opposed to voluntarily, optionally, freely contracted insurance and also as opposed to insurance imposed by a contractual stipulation.

The insurance obligation can flow from :

(a) A direct precept of the law in the narrow sense of an act of parliament 

(b) A precept of the executive power (legislator in the broad sense or regulator) through a delegation of authority (a mandate) from the legislator. 

(c) Indirectly through a mandate to e.g. a professional/disciplinary body or organization that was endowed with this power by or through the law.

The legislator (in the broad sense : hence also regulator) or the public authority imposing the insurance obligation may be central or local. 

If the mandate to impose an insurance obligation was expressly given to the professional body, there is no doubt about the compulsory nature of the (liability) insurance cover.

Also if the law or a regulation ratify, approve or confirm a code of ethics containing the insurance obligation, it will be of a compulsory nature (see the ruling in this respect of the Belgian Supreme Court with regard to the professional insurance cover of architects 
.

However if the law directly or indirectly charges a professional body with the duty to elaborate a code of ethics in general, without specifying that it is to comprise an insurance cover obligation, the question arises about the compulsory nature of such an insurance obligation.  E.g. with respect to the professional insurance cover of solicitors, it can be argued that the Bar Associations are endowed by articles 495 and 496 of the Code of Civil Procedure with a regulatory power to issue professional ethics regulations and thus have obtained an implied mandate to impose a professional insurance obligation upon its members. 

In that case there is delegation of authority. 

Recital 99 of the EU Services Directive 2006/123/EC holds that it is not necessary for an obligation of appropriate insurance to be laid down by law and that it should be sufficient if an insurance obligation is part of the ethical rules laid down by professional bodies. 

B. What it is not : imposed by contract or automatic inclusion in optional cover  

Consequently, the following scenarios do not qualify as compulsory insurance : 

(a) The obligation imposed by a co-contracting party in connection with a contractual transaction 

Compulsory insurance covers are those imposed vertically by the public authority, but not those imposed horizontally by a contract partner.

(b) The insurance cover as a prerequisite for receiving a subsidy or an approval for eligibility for a subsidy

(c) The automatic (compulsory) inclusion of a cover, in an otherwise freely effected (optional) insurance contract 

Compulsory insurance and minimum cover definition are two different things, but a minimum cover definition is indispensable for a compulsory insurance (cfr. infra). 

Mere minimum cover conditions in a voluntary/optional insurance do not qualify as compulsory insurance.

A mandatory insurance contract provision does not confer a mandatory character upon the insurance cover. If minimum insurance cover conditions were to be considered as a type of compulsory insurance, then all mandatory insurance contract provisions would have to be qualified as such. Also in general insurance contract law, numerous provisions in some respects actually define a minimum cover : delimitation of the cover in terms of period of cover (ratione temporis), geographic scope of the cover (ratione loci), amount of the cover (ratione summae), insureds benefitting from the cover (ratione personae), perils covered, (ratione periculi) (e.g. the man-women equal treatment precept).

C. Borderline cases 

There are a few border-line qualification cases, where the question arises whether the cover is a compulsory insurance cover :

(a) As indicated above, on the one hand an insurance obligation imposed by a contract partner does not qualify as a mandatory insurance. 

However on the other hand an insurance obligation imposed by the public authority qualifies as a compulsory insurance. 

Consequently, the (third party liability) insurance cover that is part of the standard conditions imposed by public tender legislation
 on the building contractor for public construction works, is a border line case. 

(b) Also a distinction must be made between on the one hand the “de plano” compulsory insurances and on the other hand the instances where the compulsory insurance is only one of various alternatives or a partial means to provide the required financial solvency guarantee for the exercise of a particular (professional) activity. 

Alternative formats of security are e.g. the deposit of a bond or a bank guarantee, participation in an collective compensation fund, etc. : see Recital 98 and art. 23 EC Services Directive 2006/123 (“… subscribe liability insurance … or provide a guarantee or similar arrangement which is equivalent or essentially comparable as regards its purpose”) and various national and international legal provisions (cfr. infra) to that effect.

E.g. the public authority can accept a private health/travel/repatriation insurance cover as a partial or alternative proof of means of subsistence (sustenance) and an alternative to a “prise en charge” as a prerequisite for the issuance of an entry visa (cfr. Belgian Act of 15 December 1980).  

When the law requires as a licensing condition for the service provider or practitioner of a certain occupation or activity a certain financial security vis-à-vis his customers or third persons in the form of either a professional liability insurance or another form of guarantee

then the question arises whether if the insurance cover alternative option is chosen, it qualifies as a compulsory insurance. 

In our view the reply is affirmative. If the insurance cover is only one of several alternative options to satisfy the solvency guarantee requirement imposed by law and if insurance is chosen, in our view it qualifies as a compulsory insurance. 

Most of the time the insurance is mentioned as the first alternative and followed by “or other comparable or equivalent guarantee”, but sometimes the insurance alternative is mentioned as second option. The order does not seem to matter. 

There are a few more problematic and precarious situations : when the insurance alternative is not specifically or expressly mentioned as one of the means to fulfill the financial security requirement.

Or what if the insurance format is not mentioned, but a mere surety issued by either a bank or also an insurance company ? : see e.g. art. 15 Royal Decree 7 May 2002 on the licensing conditions of road transport operators.  

(c) The qualification problem arises also when the law offers two alternative insurance cover formulae.

E.g. in the case of the professional liability insurance of the architect : he has either to take out an individual continuous professional liability insurance or it is also permissible to cover his liability on an ad hoc basis (per building project or construction site) e.g. in a collective optional insurance cover like a CAR (Construction All Risks) that also covers the architect’s liability (see art. 9 of the Act of 20 February 1939 on the protection of the title and the profession of architect, as modified by the Acts of 15 February 2006 (art. 4), 20 July 2006 (art. 170) and 22 December 2008 (art. 32)). The question is whether the CAR part on architect liability cover qualifies in that case as a compulsory insurance ? Some feel it does not 
.

The compulsory character is relevant with respect to the right of the insurer to invoke defences against the third prejudiced party (cfr. infra). 

Another matter is that for lack of an applicable legal conversion provision (like in art. 19bis Insurance Supervision Act of 9 July 1975) because the insurance regime of Architects is not issued by virtue of the Insurance Supervision Act of 9 July 1975 (art. 19§1), the insurance cover that does not fulfill the minimum cover conditions imposed may not automatically be extended up to the legal minimum.

However it must be reminded that the Society of Architects, despite the terms of the law, continues to impose to its members a personal continuous liability insurance cover, regardless any ad hoc per construction project covers. 

(d) If the insurer of a compulsory insurance cover provides a broader cover than the minimum cover imposed  by law (e.g. a higher monetary amount, additional perils, broader geographic scope, more categories of insured persons etc.), then the question arises about the status of the part of the cover that exceeds the legally imposed minimum cover : is it also of a compulsory nature. We think it is not. 

(e) In some cases the compulsory insurance is not necessarily placed with a private insurer : see e.g. care insurance 
 : according to art. 14  of the Decree, the cover may be provided by a mutual benefit society or by a private insurer and for lack of cover, the individual is automatically insured with the public fund.

In other cases (loss of income insurance cover for and on behalf of mortgagor buyers of real estate) the public authority automatically contracts the cover with the private insurance sector (see art. 2 in fine Decree Flemish Government 18 July 2003)

The similar insurance cover provided by the Walloon Government is however ambiguous and its status is unclear : the art. 2, art. 5 and art. 10 of the Decree of the Walloon Government dated 21January 1999 seem to imply the placing of the risk with a private insurer, but do not clearly state so. On the other hand the administration and not the insurer is charged with the settlement (decisions) of the loss  (art. 9). 

We think it is essential that the cover is contracted with a private insurer. Otherwise the cover amounts to social security. 

And even if the cover is placed with the private insurance sector, it is arguable that the insurance is part of the social security system (e.g. workers accident insurance and care insurance). 

(f) Finally automatic insurance may be different from compulsory insurance : the membership of a (professional) organisation or the holding of a specific capacity (e.g. buyers of real estate covered “free of charge” by the Flemish or Walloon Government, or by the Federation of Belgian Notaries against the risk of loss of income or when defaulting in the reimbursement of their loan) may entail the insurance cover. 

In those cases there is no direct payment of an insurance premium. The cost of the premium may however be included in a membership or a service fee. 

The question arises whether a direct premium payment charged to the insured is characteristic for compulsory insurance ?

D. Exploration of the body of law for a definition

An exploration of legal sources generates only scarce references to a definition of the concept mandatory insurance. 

D.a. On the Belgian national level 

Section 2 of Chapter IIIbis of the Belgian Insurance Supervision Act (art. 28 Quinquies-octies) containing the conflict of laws rules with respect to insurance contracts, refers to 

an insurance obligation imposed by the Belgian legislation or by an EU Member State 

and in that way in an implied manner defines the concept of compulsory insurance as being imposed by law. 

The origin of these conflict of laws rules are to be found in the second generation EU insurance Directives 88/357/EC (art. 7-8) and 2002/83/EC (art. 32).

The Belgian fiscal legislation refers to compulsory insurance (art. 175,2,2°, art. 176,2,10° “Code des droits et taxes divers” (CDTD) but does not define it (as opposed to the definition of another concept like life insurance : see art. 175 CDTD).

According to the Belgian Insurance Supervision Authority (Bank, Finance and Insurance Commission) an insurance is considered to be compulsory if 
 :

- an act, a decree, a regulation or other normative provision issued by virtue of an act, a decree or a regulation or a European regulation imposes expressly an insurance obligation. 

- an act, a decree, a regulation or other normative provision issued by virtue of an act, a decree or a regulation or a European regulation entails one or more of the following consequences 
 in case of lack/omission of insurance cover :  

· a penal and/or administrative sanction, including an administrative fine

· the prohibition to exercise an activity or to perform a certain operation;

· the automatic accession to a public or private organism or fund to which a contribution is due;

· the exercise of a total or partial recourse against the individual subject to the insurance obligation, for the amount of damages paid by the public or private organism or the fund .
D.b. On the regional/international level

D.b.a. International 

The classifications (nomenclatures) of services  (the World Trade Organisation (WTO) “Services Sectoral Classification List” (W/120) and the United Nations (UN) “Central Products Classification” (CPC) 
) do not acknowledge the concept of compulsory insurance. 

The “Services Sectoral Classification List” used by the WTO, contains under the heading 7. of Financial Services a reference to “insurance services” but does not specify any type or class of compulsory insurance.

The United Nations Central Product Classification (CPC) (primarily used for statistical purposes) contains a section 7 on “financial services” and under its division 713 “insurance services”, excluding “compulsory social security services” and under its division 714 “reinsurance services”, without further reference to compulsory insurance.

Also the WTO GATS Annex on “Financial Services” and the “Understanding on Commitments in Financial Services” do not acknowledge the concept of compulsory insurance. 

The Organisation for Economic Cooperation and Development (OECD) Code of Liberalisation of Current Invisible Operations (CLIO) nomenclature in Annex A, items D2 to D6 on insurance do not refer to compulsory insurance.

Annex I to Annex A CLIO refers with respect to D/4 (all other insurance) to “insurance which is compulsory in the country of residence of the proposer”, but does not define this concept. 

However the OECD glossary defines “compulsory insurance” as “any form of insurance whose purchase is required by law”. It distinguishes compulsory insurance from social insurance programs, that are sponsored by the governments and in which participation is compulsory.
The glossary of the International Association of Insurance Supervisors (IAIS) does not contain the term compulsory or mandatory insurance.
D.b.b. Regional (EU)

The E.U. Insurance Directives do not directly define the concept of compulsory insurance.  The Annex to the first Insurance Directive Direct non-life insurance 73/239/EC specifying the classification of insurance types, does not refer to the concept of compulsory insurance. 

From the formulation of art. 8 of the second direct loss insurance coordination Directive 88/357 and the reference to compulsory insurance in its preamble, it flows that the European legislator understands “compulsory insurance” to be insurance imposed by public authority. 

However the EU Commission has never published the list of compulsory insurances as required by art. 8§5 of this Directive 88/357/EC. 

This understanding is even more obvious in the draft new Solvency II Directive “On the Taking-Up and Pursuit of the Business of Insurance and Reinsurance” (see its art. 177).

Also the Solvency II Directive refers in its recitals 57-58 to “voluntary” insurance.

The (draft) Restatement of European Insurance Contract Law 
 does not acknowledge the concept of compulsory insurance (yet).

Art. 7, 4 of the EU Rome I Regulation 593/2008 refers to compulsory insurance as an insurance cover “imposed by a member state”. This wording indicates that the compulsory nature is to be understood as imposed by an act of public authority.   

The council regulation EC 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters does not refer to compulsory insurance. 

The proposal for a Council Directive
 amending Directive 2006/112/EC on the common system of value added tax as regards the treatment of insurance and financial services, (while it does define the concept of insurance) does not refer to or define the concept of compulsory insurance. Also the proposal for a Council Regulation
 laying down implementing measures for Directive 2006/112/EC on the common system of value added tax as regards the treatment of insurance and financial services (while it specifies the definition of various classes of insurance), does not do so either.

E. Motives for instituting mandatory insurance

The rationale (motives) of the legislator (public authority) and the goal pursued when imposing compulsory insurance cover may be (at least) fourfold :

(a) Protection of the third person victim (customers or general public) against the insolvency of the tort-feasor

(b) Protection of the insured himself against the financial implication of heavy losses or liability claims

(c) Establishing the spread of the risks (mutualisation, solidarity) by forced apportioning of them over a large number of participants and thus avoiding reverse selection in order to render insurable ininsurable or difficult to insure risks
(d) Avoiding that the onus of the losses is to be borne by the public treasury. 

The lack of compulsory property (as opposed to third party liability) insurances illustrates that the Belgian legislator’s main concern and goal pursued is the protection of the third prejudiced person against insolvency of the liable tortfeasor.  

F. Relevance of the qualification as mandatory insurance  

The relevance of the distinction between and hence the qualification as either a compulsory or a non-compulsory (liability) insurance may be situated in a public and in a private law context : it is (at least) fourfold : 

(a) In a private law (i.e. insurance contract law) context, under Belgian law the either or not  compulsory nature of the insurance cover determines the opportunity for the insurer to invoke defences against the prejudiced third party who suffered the loss (art. 87 Belgian Land Insurance Contract Act 1992). According to the Belgian Constitutional Court 
 the differential regime of compulsory and optional liability insurance covers with respect to the insurer’s right to invoke defences is justified by an objective criterion and hence not discriminatory.

(b) Also the conflicts of law rules differ according to whether the insurance contract relates to compulsory or optional insurance covers : see art. 28 quinquies-octies Belgian Insurance Supervision Act of 9 July 1975, transposing the second direct insurance directives 88/357 and 2002/83 and see the Rome I Regulation 593/2008.

(c) In a public law context, the either or not compulsory nature of the insurance cover may be relevant in the following perspective : for the sake of licensing of insurers and (prudential) supervision of this class of insurance and for the sake of licensing of other types of economic activity subject to the liability insurance cover requirement, the liberalization of cross-border trade according to the type of insurance services, competition, differential taxing of the various insurance classes, the requirement of advance communication of the insurance terms and conditions to the supervision authority (art. 65 Insurance Supervision Act and art. 30 third direct loss insurance directive 92/40/EC), but not the approval, because the latter requirement would amount to an a priori control 
 
etc. 

(d) Also the compulsory nature of an insurance cover may constitute a factor in rendering its legal provisions of “public policy” and in a European context of “general good” (see e.g. art. 28 EU Directive 88/357/EC and art. 33 EU Directive 2002/83/EC).

G. Need to define the minimum contents of a mandatory insurance cover 

Imposing an insurance obligation without carefully defining the minimum cover is useless and pointless : it would allow to circumvent the obligation by stripping the cover of its substance and turn it into a empty box 
. 

Sometimes the legislator imposes an insurance obligation, but specifies its contents in a too  vague manner (e.g. “taking into account the size and risks of the construction site” for construction site safety coordinators 
) 

In this case the measure does not achieve its goal, because the insurance cover can be stripped of its substance.

The legislator sometimes also either forgets or omits to define the minimum contents of a compulsory insurance cover (minimum amount, perils covered etc.). 

In this case (when the law imposes an insurance to cover the third party liability, without further specification), it can be argued that since according to tort law third party liability generally is unlimited in terms of amount, causes of liability and types of compensable damage, the insurance cover also is to  :

· be unlimited 

· cover all possible causes of liability

· cover all possible types of damages

The Services Directives 2006/123/EC dated 12 December 2006 is informative on the European legislator’s view on certain issues of compulsory insurance. 

Recital 98 of the Services Directive merely requires an “appropriate” insurance cover.

According to Recital 99 (the contents of which is not repeated in the body of the instrument) the cover should be commensurate with the risk ran by the business operator and the Member State is to refrain from defining the contents of the compulsory insurance. 
Of course such a vague definition is an open invitation to escape and circumvent the insurance obligation.  

This approach is nonsensical : as indicated above, an insurance obligation is without effect and does not achieve its goal of protection of the customer and the general public, if its minimum contents is not defined. Imposing an insurance obligation without defining its minimum contents, allows to completely strip the cover of its substance and consequently to escape the obligation.   

The latter recommendation does not seem justified and is even contradictory with other provisions. 

Indeed on the other hand art. 23§4 of the same Services Directive entitles the Commission to establish common criteria for defining for the purposes of the insurance or guarantee what is appropriate to the nature and extent of the risk. 

In other instances EU legislation insists on the careful definition of the contents of a compulsory insurance cover. 

E.g. art. 7§4 (a) of the Rome I Regulation stipulates :

“the insurance contract shall not satisfy the obligation to take out insurance unless it complies with the specific provisions relating to that insurance laid down by the Member State that imposes the obligation”.

Also art.  8 of Directive 88/357 strongly supports the opinion that a compulsory insurance is not conceivable without the exact definition of the minimum contents of its cover. 

H. Compulsory procurement and compulsory supply  

There are two possible sides on the compulsory nature of insurance cover : 

(a) the duty for the insured to take it

(b) the duty for the insurer to provide it : anti-discrimination legislation, tarification bureau systems (cfr. infra), guarantee funds, state intervention or guarantee group insurance forbidding the insurer to refuse certain employees in the group 
, etc. 



1.1.1.
By law

1.1.1.1. National law : 

In Belgian law there are numerous mandatory insurances 
. A number of them transpose commitments from regional or international legislation (cfr. infra). 

A few examples follow : 

· Fire and explosion in publicly accessible installations (Act of 30 July 1979)

· Motor third party liability (Act of 21 November 1989)

· Hunting (Royal Decree 15 July 1963)

· Volunteers (Act of 3 July 2005, modified by Acts of 27 December 2005 and 19 July 2006)

· Professional liability cover of : 

· insurance intermediaries (Act of 27 March 1995)
· architects (Act of 20 February 1939, modified by Acts of 15 February 2006 and 22 December 2008 and Royal Decree of 25 April 2007) 

· construction site safety coordinators (Act of 4 August 1996 and Royal Decree of 25 January 2001)

· travel agents and tour operators (Act of 16 February 1994)

· recruitment, selection, outplacement and interim bureaus (Ministerial Decree of 10 January 1994)

· transport operators (Decree of the Regent of 20 September 1947)

· Passenger transport operators : art. 34 and following Royal Decree 21 April 2007 

· real estate brokers (Royal Decree of 28 September 2000)

· security and protection services (Act of 10 April 1990)

· zoos (Royal Decree of 10 August 1998)

· motor vehicle roadworthiness inspection centers (Royal Decree of 23 December 1994)

· rail carriers (Royal Decree of 23 May 2008
· etc.
1.1.1.2. International law : 
A distinction should probably be made between international law with direct effect in the domestic body of law (e.g. secondary EU legislation like a Regulation) and international law that requires transposition into domestic law (international treaties and secondary EU legislation like a Directive). 

The insurance obligation relates primarily to nuclear energy, waste, oil pollution and transport (aviation, maritime transport etc.).

A few examples follow (non exhaustive list) :  

(a) International legislation : 

· Nuclear Energy : Art. 10 (Insurance or other financial guarantee) Convention on third party liability in the field of nuclear energy of 29th July 1960 as amended by the Additional Protocol of 28th January 1964 and by the Protocol of 16th November 1982.

· Convention on Damage caused by foreign aircraft to the third parties on the surface of Rome 7 October 1952

· Art. 5 International Convention on Civil Liability for Oil Pollution Damage (CLC), Brussels 29 November 1969

· The Athens Convention 1974 Relating to the Carriage of Passengers and their Luggage by Sea (PAL) and its Protocol 1976 (substituting the Gold standard by the SDR) was ratified by Belgium. The PAL Protocol 1990 (increasing the limitation of liability) and the PAL Protocol 2002 (inserting an art. 4bis to the effect of imposing a compulsory insurance or other financial guarantee to cover the carrier liability) were not ratified by Belgium. The Athens 1974 Convention as amended by the Protocol 2002 is also called the Athens Convention 2002.  However the EU Regulation 392/2009 dated 23 April 2009 (entry into force 29 May 2009) has adopted the Athens 2002 regime and extended its application to purely domestic transportation. 

· Art. 13 Convention on Civil Liability for Damage Caused during Carriage of Dangerous Goods by  Road and Inland Navigation (CRTD, Geneva 10 October 1989) (not in force).

· Art. 12 International Convention on Liability and Compensation for Damages in Connection with the Carriage of Hazardous Noxious Substances by Sea (HNS, London 3 May 1996) (not in force)

· Art. 6,11 (Insurance or other guarantee) Basel Convention on the Control of Transboundary Movement of Hazardous Waste and their Disposal of 22 May 1989. 

· Air carriage : art. 50 (adequate insurance) 
Convention for the Unification of Certain Rules for International Carriage by Air, Montreal 28 May 1999.

· Art. 14 (Insurance, bonds or other financial guarantee) Basel Convention Protocol on Liability and Compensation, 10 December 1999 (not in force).

· Art. 12 (participation in a financial security scheme or maintain a financial guarantee to cover the liability under the Convention) Lugano Convention on Civil  Liability for damages resulting from activities dangerous to the environment of 21 June 1993

(b) Regional EU legislation 

· Motor third party liability insurance (art. 3 First EC Directive on Motor Third Party Liability Insurance 72/166/EEC dated April 24th 1972) as further specified by the subsequent EU Directives on Motor Third Party Liability Insurance (second : 84/5, third : 90/232, fourth : 2000/26 and fifth : 2005/14)  

· Professional liability of insurance intermediaries (art. 4, 3 EC Directive on Insurance Intermediation 2002/92/EC dated 9 december 2002)
· Financial intermediaries : art. 7 and 8 (professional indemnity insurance or other comparable guarantee) Directive 2006/49/EC.

· Directive 2009/20/EC of the European Parliament and of the Council of 23 April 2009 on the insurance of shipowners for maritime claims. 

· Art. 9 (adequately insured or make equivalent arrangements for cover) EU Directive 95/18 of 19 June 1995 on licensing of railway undertakings

· Road transport operator : art. 3(b) (appropriate financial standing by various means) Directive 96/26.

· Art. 7 (security) Directive 90/314 of 13 June 1990 on Package travel, holidays and tours. 

· Shipments of Waste : art. 27 (financial guarantee or equivalent insurance) Council Regulation 259/93 of 1 February 1993.

· Landfills of waste : art. 8 (financial security or any other equivalent) Directive 1999/31 of 26 April 1999

· Air carriage : art. 3(b) (referring to art. 7 Regulation 2407/92 and via art. 27 Regulation 1008/2008 to art. 4(h) and Regulation 1008/2008, itself referring to Regulation 785/2004 and to art.11 Regulation 1008/2008) of Regulation 2027/97 as amended by Regulation 889/2002. Regulation (EC) No 785/2004 of the European Parliament and of the Council of 21 April 2004 on insurance requirements for air carriers and aircraft operators 
, 

· Art. 7 (insurance or other financial security) of the The international Convention on Civil Liability for Bunker Oil Pollution Damage, London 23 March 2001 (in force on 21 November 2008).


1.1.2.
Systematically by a co-contracting party




1.1.2.1.
Bank in connection with a loan :                                                           - fire insurance covering the real estate, object of the mortgage, providing the collateral security

                        - and life insurance covering the reimbursement of the loan instalments (mortgage payments insurance) 




1.1.2.2.
Lessor in connection with a lease :  two formulas are used :      - either a separate cover of the lessee 

                        - or a recourse waiver clause in the lease contract (and the lessor’s insurance contract)
1.1.2.3. Other :  

· The compulsory inclusion of a certain cover can emanate from the insurer : tie-in sale of an insurance cover  
· Also joint offer (tie-in sale) of the insurance product (service) together with other (than insurance) products or services : e.g. the opening of a bank account, the rent of a bank safe, the subscription of a magazine (newspaper (coupons) insurance), the purchase of a cell-phone, glasses, a bicycle, a camera, etc., the membership of a society or an association, etc.

· Group (collective) insurance as part of a labour contract

· Repatriation insurance as a condition for a self employed expatriate in a consultancy contract

· Guarantee insurance, covering the solvency of a (potential) debtor as a form of financial security. 

· ICC INCOTERMS laying the insurance duty with one of the sales contract partners. 
· The contractual obligation to take an insurance cover can also flow from the commitment taken in the context of a framework contract (open covers/floating policies) in particular in the sectors of transport,  credit and reinsurance.


1.2.
Context in which a mandatory insurance requirement was laid down 



1.2.1.
Insurance was made mandatory

1.2.1.1. Without haste : in most cases : 

· natural catastrophes (the elaboration of the system required several decades)

· motor third party liability insurance (from the outset of the modern insurance era in the mid 20th century)

1.2.1.2. In haste : examples : 

the fire and explosion insurance cover for publicly accessible installation (Act of 30 July1979) after the fire in a dancing causing heavy loss of life.    

1.3. Nature of the risk

Preliminary remark : 

The distinction between the first party (victim) insurance (either property or health) and the third party (liability) insurance may fade and create a qualification problem when the insurance cover is contracted by the potentially liable person on behalf of the potential victim. 
A first party insurance contracted by the potentially liable tort feasor for and on behalf of the potential victim with a waiver of recourse, may in economic reality amount to a liability cover 
 (see e.g. the former Belgian transporter licensing act).

Vice versa, it has been argued that a compulsory liability insurance cover to be taken out by the creator of a risk in favor of the potential victims, whereby the victims enjoy a no fault direct action right to compensation from the insurer and whereby the creator of the risk enjoys a liability immunity amounts to a first party insurance.

Examples can be found in the insurance against accidents at work (Act of 10 April 1971), the medical scientific testing on people (Act of 7 May 2004), the losses pursuant to fire or explosion in publicly accessible premises (Act of 30 July 1979), compensation of losses due to medical care (Act of 15 May 2007) 
, etc.

The replies are provided with the reservation that mandatory inclusion in a freely effected insurance cover and an insurance cover pursuant to a contractual commitment do not qualify as compulsory insurance (see above)

1.3.1. Property insurance : In Belgian law there is no direct first party property insurance obligation. There is only mandatory inclusion in a freely effected insurance cover of certain perils, e.g. of the natural catastrophe, terrorist attack perils (Act of 1 April 2007), etc. 



1.3.2.
Liability insurance

1.3.2.1. Professional or business liability  : 

By law as a prerequisite for licensing or as legal or code of professional ethics precept : see the list referred to above.

1.3.2.2. Liability in private life : There is no general liability insurance cover for private life. By law there is only an insurance obligation for the practice of specific activities (e.g. hunting, driving a motor vehicle, volunteer activities (automatic cover by the association).



1.3.3.
Personal insurance

1.3.3.1 Life insurance :  borrowers pursuant to the loan contract with the lending bank

1.3.3.2. Health and/or accident insurance : travelers as a visa issuance

requirement, care (dependency) insurance.

1.4. Exclusions
In principle a minimum guarantee is defined;
1.4.1. Permitted exclusions 

To the extent the minimum defined cover is observed, all exclusions are permitted. 
1.4.2. Prohibited exclusions

Exclusions that affect the minimum cover defined, are prohibited.



1.4.3.
Imposed exclusions : Pursuant to objections by the EU Commission, because contrary to European competition law, compulsory deductibles in minimum cover conditions were abolished in the (optional) :

· private life third party liability insurance (art. 5 Royal Decree 12 January 1984, modified by Royal Decree 4 July 2004)

· fire insurance (art. 6 Royal Decree 24 December 1992, modified by Royal Decree 4 July 2004)

A broader cover than the legal minimum requirement can always be negotiated between the insurer and the insured, subject to observing the general cover limitations (overinsurance, intentional loss, war risk, etc.). 

1.5.
Penalties for lack of insurance


1.5.1.
Criminal penalties :  e.g. Motor Third Party Liability Insurance (art. 22 Act of 21 November 1989).



1.5.2.
Administrative penalties




1.5.2.1.
Disqualification from practising or carrying on a profession, occupation, trade or business: yes 

1.5.2.2. Other penalties : 

· disciplinary measures by the professional authority/organisation

· immobilization of uninsured motor vehicle (art. 20 Act of 21 November 1989)

· driving license withdrawal (art. 24 Act of 21 November 1989).



1.5.3.
Civil penalties : in case the insurance cover obligation was stipulated by contract, termination of the contract on the ground of breach of an essential contract obligation is conceivable 

2.
Methods of Effecting Mandatory Insurance
2.1. Taking out of a contract covering the risk

2.1.1. No : 

the phenomenon of automatic coverage of certain groups of society :

· by the public authority (with a private sector insurer : hence to be distinguished from social security)

· or by a semi-public institution (e.g. a professional organisation empowered by law) 

· or by a private person or organisation

· or by a merchant (tie-in sales)

· in favour of an insured holding a specific capacity
· either at extra cost charged to the insured included in the membership fee, the global price of the combined product etc. 
· or for free
E.g. insurance taken out by the public authority to cover the risks of loss of revenue (income) due to unemployment (for employees) or disablement (for self-employed workers) leading to defaulting on the reimbursement of a loan to build, purchase or renovate a real estate (e.g. Decree Flemish Government dated 18 July 2003 and Decree Walloon Government dated 21 January 1999). 

E.g. the insurance taken out by the Belgian Federation of Notaries in favour of the purchasers of real estate, defaulting in the reimbursement of their loan (it could be argued that the premium is included in the notary’s fee). 

E.g. the (accident and illness disablement) insurance included in the subscription of a newspaper or periodical, the premium cost being included in the subscription fee.

E.g. the automatic coverage (primarily professional liability, but also disability and legal aid etc.) linked to the membership of a professional organisation, the premium cost being included in the membership fee.

E.g. the automatic coverage linked to the membership of a social, cultural, sports etc. organisation, the premium cost being included in the membership fee. 

E.g. the automatic (extra-legal medical, disablement, invalidity, old-age pension insurance (second pillar) etc.) coverage in a group contract linked to the labour contract and taken out by the employer in favour of his employees 
. The premium is borne by the employer and in some formula also partly by the employee. 

Some of those cases can be qualified as automatic coverages by virtue of the law. 

Others are automatic coverages by virtue of a contract.  
2.1.2. Yes  : in the other cases.
2.1.2.1. Under an individual contract : generally
2.1.2.2. Under a group contract : in some cases negotiated and organised by the insured’s (professional) organisation.
2.1.3. Selection of the risk by the insurer: Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract? 

2.1.3.1. No.  Consequences? 

· For lack of insurance cover, in  a number of cases the prospective insured has to halt the practice of the activity or the adoption of a capacity that is the object of the insurance obligation. 

· In some cases : the rejected insured will continue his activities uninsured.
· It must be stressed that a duty to take out insurance on the side of the insured should not entail the duty to provide the cover on the side of the insurer. As opposed to some aspects of social security, private insurance in itself is not a fundamental right inserted in the constitution or in other human rights instruments. Also the capacities and exercise/practice of activities that are the object of mandatory insurance are not fundamental or do not relate to human rights : the inability to obtain insurance cover is just another factor (besides diplomas, age, physical fitness, financial ability etc.) for the prospective practitioner of a certain activity or for the adoption of a certain capacity. In addition there often exist alternatives for the activity that requires insurance cover. So the claims for a basic or minimum insurance service, guaranteeing to all citizens access to the (compulsory) insurance covers, are ill founded. We can elaborate on the example of driving a motor care : it is not a fundamental right, hence the access to motor third party liability insurance is not a fundamental right, that should be guaranteed by law. Also using public transportation is a realistic alternative for driving a private motor car. There is no valid reason to absolutely guarantee to all citizens the opportunity to drive a motor car, even those who are manifestly unfit to do so.    
· This debate is related to the function of private insurance. Its role is not to organise a cross-subsidizing solidarity between the known characteristics of “good” risks and “bad” risks so as to make insurance cover accessible or affordable to the bad risks. The profitability precept inherent to the insurance technique in private insurance (art. 21 octies § 2 of the Insurance Supervision Act of 9 July 1975 and art. 12 of the Insurance Supervision Decree of 22 February 1991) requires segmentation of the risks in homogenous categories of the same intensity, so that there is only solidarity and set off and spread of the risks for those characteristics that are indeterminable and whose intensity cannot be forecasted. If the legislator feels that a particular insurance cover is so fundamental in society, he should include it in the social security system, where mandatory cross-subsidization can be organised and possible deficits can be supplemented with public financial resources (the treasury). 

· That being said, however the private insurance sector does not seem to be averse to fulfilling such a social security function as long as it is able to make a profit. In a certain manner it is willing to administer/manage/operate the system for a fee. 

2.1.3.2. Yes: 

· A collective acceptance obligation on the side of the insurers was installed via the “Tarification Bureau” systems (the contract is administered by the insurer designated by the bureau or chosen by the insured), spreading the risk indirectly amongst the entire community of private insurers practicing that class of insurance. It is operational in motor third party liability  insurance (art. 9bis Act of 21 November 1989) and in catastrophe perils insurance cover (art. 68-9 Act of 25 June 1992 on the land insurance contract, as amended). 

· Anti-discrimination legislation, prohibiting the refusal of the cover by the insurer on the ground of certain characteristics of the risk (gender, race, age, health condition, etc.)  

· Legislation on group insurance forbidding the insurer to refuse the cover of certain employees from the group or to subject them to medical screening (see art. 13-14 Belgian Act of 28 April 2003 on supplemental pension insurance plans).
Recital 99 of the EU Services Directive 2006/123/EC holds that there should be no obligation for insurance companies to provide insurance cover. 

This is important in the context of the Belgian tarification bureaus. 

The latter precept is a clear ban on the “tarification bureau” technique.

The aspect of acceptation duty is a bridge too far. 

Also the tarification bureau technique is contrary to the EU ban on tarification (art. 6, 3, art. 29 and art. 39 Directive 92/49/EC on direct non life insurance and art. 34 Directive 2002/83/EC on life insurance) by the public authority in insurance. 

2.2. Coverage automatically included in a freely effected contract
2.2.1. No

2.2.2. Yes : 
Remark : the definition/delimitation of an insurance cover is expressed in terms of : 

· persons covered

· place of the cover (geographic scope)

· time of the cover

· objects covered 

· amount of the cover, deductible, ceiling

· types of perils covered, exclusions

· types of losses covered, exclusions

· etc.

All those factors may be the object of mandatory legal provisions defining the  minimum guarantee of an insurance cover. 

In this respect, it is assumed that the question refers to the perils automatically included. Hence follows an overview of the perils that are automatically included in certain optional insurance covers. 

For small risks the coverage of the following perils is compulsorily included :  

· natural catastrophe risks in the (real estate) fire insurance (Act of 21 May 2003, modified by Act of 17 september 2005, inserted in the Act of 25 June 1992 on the Land Insurance Contract Act)

· terrorism risk (Act of 1 April 2007).
· storm (Royal Decree of 24 December 1992)
· labour conflicts and (terrorist) strikes (Royal Decree of 24 December 1992)
3. Financial Aspects
3.1. Amount of cover
3.1.1. Limit of cover 

3.1.1.1. Unlimited cover : For bodily injury in Motor Third Party Liability (art. 3 § 2 Act of 21 November 1989), unless limited by Royal Decree (none was issued to date) but in that case with a minimum EURO 100 million per accident
A mandatory third party liability insurance cover will be unlimited if : 

· the law does not define the substantive contents of the cover

· and the liability covered itself is unlimited.
3.1.1.2. Legally required minimum cover : Yes in many cases. An insurance obligation without definition of the minimum cover is an empty box and hence not enforceable.  
3.1.2. Deductible

3.1.2.1. Prohibited : if not expressly allowed in a mandatory insurance cover, the deductible is prohibited
3.1.2.2. Mandatory : a mandatory deductible is considered incompatible with free competition and therefore not permissible by the EU Commission : See interpretative Communication by the Commission “Free provision of services and general good in the insurance business (2000/C-43/03), PB C. nr. 43, 16 February 2000, nr. II, 3 h). The possible rationale of a deductible that consists of combating the “moral hazard” did not outweigh the concern about maintaining the free competition.   

3.1.2.3. Optional : in the mandatory professional liability insurance for insurance intermediaries, only the maximum amount of the deductible is set, but no minimum
. Hence it leaves the stipulation of a deductible optional. 
3.2. Amount of the premium

3.2.1. Fixed by the state

3.2.1.1.
No, never : in principle “a priori” price regulation, also of mandatory  insurance, was abolished (see Royal Decree of 20 April 1993 as modified by the Royal Decree of 1 July 2005).

In the context of the insurance supervision, the supervisory authority may intervene “a posteriori” if the applied premium is deficitary so as to restore the equilibrium (art. 21 octies § 2 of the Insurance Supervision Act and art. 12 of the Insurance Supervision Decree). 

The freedom of tariff is imposed by the EU legislation (third generation directives of 18 June 1992 (non-life insurance) and of 10 January 1992 (life insurance).

3.2.1.2. Yes : through the Motor Third Party Liability Insurance Tarification Bureau, a premium cost may be fixed for a bad risk that is unable to obtain insurance cover on the free private insurance market.
3.2.1.2.1. Percentage of another premium

3.2.1.2.2. Same amount for all policyholders  : 
· Yes in case of automatic professional liability insurance linked to the membership of the professional organisation and the premium of which is included in the membership fee, unless the membership fee differs according to seniority of the members (like it is e.g. the case for lawyers members of the Bar).

· In case of ban of gender based discrimination, if all other factors are the same. 
3.2.2. Freely fixed by the parties

3.2.2.1.
No, never

3.2.2.2. Yes  : in principle. 
3.2.3. Bonus-Malus system (premium reduction or increase according to the policyholder’s individual claim history during the previous year) 

3.2.3.1. Unregulated : Because of objections by the E.U. Commission, the regulated “a posteriori” personalisation/individualistation (bonus-malus) system in the Third Party Motor Liability Insurance model contract (Royal Decree of 14 December 1992) system was abolished as from 1 January 2004 (Royal Decree of 16 January 2002). Since then however the EU Court of Justice nuanced its ruling on the matter in its judgment of 7 September 2004 (case C-346/02, Rec., 2004, p.1-7517 and case C-347/02, Rec., 2004, p. 1-7557).
3.2.3.2. Regulated 

3.2.4. Do policyholders consider the premiums charged for mandatory insurance

3.2.4.1. Acceptable? Most of the time
3.2.4.2. Unacceptable? Often young (age 18 to 30 ) motor vehicle drivers consider the premium cost excessive. 
3.2.5. If the insurance were not mandatory, would the premium charged for it be

3.2.5.1. The same?

3.2.5.2. Significantly higher?

For some (good) risks in theory the premium would be significantly lower, because the mandatory spreading of the onus of the bad risks (e.g. through the Motor Insurance Tarification Bureau) would no longer have to be supported. Consequently due to reverse selection, the premium for bad risks would be significantly higher because it would no longer be set off or “subsidized” by the goods risks. For a non-mandatory insurance cover, the free competition on the European internal insurance market functions better, because the regulatory barriers (“a priori” supervision of contract terms and conditions permissible under EU law, host country representative requirement, mandatory application of the law of the location of the risk, accession to the guarantee fund and  to the tarification bureau of the host country etc.) for the free provision of compulsory insurance are still steeper. The economy of scale that flows from the larger volume of covers probably helps to better spread and hence limit the administration expenses.

The enforcement measures that in some cases come with compulsory insurance covers (e.g. in some cases the duty imposed on insurers to (i) set up a central register of insurance covers (art. 19bis-6 Act of 21 November 1989 on Motor Third Party Liability Insurance) or to issue a windshield sticker as insurance certificate (previously (now abolished by art. 15 Act of 8 June 2008) art. 7 in fine Act of 21 November 1989 on Motor Third Party Liability Insurance)) may increase the operating cost. 
Unless pressed by competition, in economic reality insurers use all pretexts to maintain or increase the premium and seldom lower the premium in case of better technical result (the “ratchet” effect).

3.3. Financial data: Are there studies making it possible to know:

3.3.1. The profit or loss generated by mandatory insurance (premiums received/claims paid)?

3.3.1.1. Profit

3.3.1.2. Loss : traditionally in all insurance classes (except life insurance) the technical result of insurance business used to be deficitary, whereas the profits of the insurance sector were realised through the financial result (at least before the economic/financial crisis). 
3.3.2. Whether the risk in question would be insurable if it were not mandatory?

3.3.2.1. Insurable : the mandatory nature of an insurance cover does not affect its insurability, because : 
· an insurer is in principle not compelled to offer insurance cover if justified by the uninsurability motive

· there is no “a priori” tariff regulation for mandatory insurance covers
· but the compulsory nature of the cover provides the sufficient number or volume of risks so as to allow the spread of the risks and hence their mutualisation. It avoids reverse selection. 
3.3.2.2. Uninsurable

3.3.2.3. Insurable, but at a higher premium or with less extensive cover

3.3.3. Whether persons exposed to a given risk (e.g. hurricane, flood or other natural disaster) would voluntarily take out insurance against it if it were not mandatory ? 
3.3.3.1. Few persons would take out the insurance

3.3.4. Many persons would take out the insurance They would not do so for risks they certainly are not exposed to, e.g. the owner of an apartment/flat that is located well above the flood risk. They would probably take out that insurance cover for the perils with respect to those risks, the cover of which is already broadly spread, e.g. in real estate fire insurance. A person who feels the need for fire insurance with respect to his real estate would normally also include the natural catastrophe perils, if offered on the market at an affordable cost. 
4. Reinsurance

4.1. Mandatory reinsurance
4.1.1. Obligation for a private reinsurer : no
4.1.2. Obligation for a public reinsurer

4.1.2.1. In the form of classic reinsurance : no
4.1.2.2. In the form of a state guarantee fund : for natural catastrophes (Art. 68-10 Act of 25 June 1992 on the Land Insurance Contract) and for terrorism risks (Act of 1 April 2007)
4.2. Attitude adopted by private insurers in your country
4.2.1. Refusal to reinsure mandatory insurance : no
4.2.2. Agreement to reinsure mandatory insurance

4.2.2.1. With domestic insurers : there are not any, except Secura
4.2.2.2. With foreign insurers : yes
4.3. Economic aspects
5. International Aspects
In order to simplify an extremely complex issue, please find below a few practical questions.

5.1. Does your country have any law that deals with the issue of mandatory insurance in an international context?

5.1.1. National legislation : yes : 
· in the field of insurance supervision on  E.U. insurers offering mandatory third party motor liability insurance

· through a branch in Belgium (art. 67§1,6° Insurance Supervision Act of 9 July 1975)

· by way of free provision of services (i.e. without being established in Belgium) (art. 68§1, 4° Insurance Supervision Act of 9 July 1975).
· in the field of conflicts of laws : art. 28 quinquies-octies Insurance Supervision Act.

5.1.2. International treaty  : 
· in the field of supervision : EU legislation : insurance directives
· and in the field of conflicts of laws (international private law) : Secondary EU law : Second generation insurance directive (art. 8 Non-life Insurance Directive dated 22 June 1988 and ) and Rome I regulation 593/2008 (art. 7,4).
5.2. Where insurance is mandatory in your country for a given activity, are foreign persons required to carry such insurance in order to engage in that activity in your country ?

5.2.2. Yes, and they must take out the insurance locally

That is the principle, subject to the exceptions below.

5.2.3. Yes, but they may carry the insurance by taking it out in their home country  
A. In the EU context : 

In general in the economic sectors where the licensing requirements are not harmonized yet (non coordinated domain) on the EU level, the imposing by the host country of insurance as a prerequisite for cross-border economic activity shall only be permissible if the insurance obligation amounts to a measure inspired by the general good and if meets the requirements of :

(a) necessity       

(a) proportionality

(b) absence of redundancy

(c) absence of discrimination

so that it does not unduly hamper the cross-border economic activity. 

More specifically, while the Bölkestein Services Directive 2006/123/EC does not forbid to subject the economic activity to insurance cover, it does not allow to impose the requirement that the insurance cover is taken out in the host country (art. 14,7 and art. 23,2).

E.g. also the motor vehicle’s home country Motor Third Party Liability Insurance cover is recognized in the host country. 

B. In the extra-EU context : 

- For motor insurance in the context of the green card system (inter bureau agreement) the Motor Third Party Liability insurance cover is mutually recognized. 
- According to article VI of WTO GATS, insurance cover as a licensing requirement by the host country for foreign service providers, is permissible, provided it does not constitute an unnecessary barrier. This means that the requirement must be objective, reasonable, proportional with the goal pursued and impartial without discrimination. The recognition by the host country of insurance cover obtained by the service provider in his home country is promoted through art. VII. 

- In the OECD CLIO (e.g. for business and industry, foreign trade, transport, travel and tourism, films, etc. activities), licensing requirements (comprising insurance requirements) are considered permissible if they are applied in a non-discriminatory manner between resident and non-resident service providers : the national treatment principle applies. Despite their economic impact (raising the effective cost of operations), those licensing requirements are not considered to be forbidden restrictions under art. 1 CLIO. However if their impact is that they effectively frustrate the cross-border operations, their soundness may be challenged under art. 16. If the foreign service provider is already under a duty to take out insurance cover in his home country, then the duplication of the insurance requirement may double his operating expense in this respect and affect his competition position vis-à-vis the domestic service providers. If his home country insurance cover offers the same guarantees as the host country cover, the foreign operator (‘s country) may claim a waiver on the basis of the equivalent treatment/equal footing principle 
.  

5.2.4. No, they do not need to carry the insurance to engage in the activity

5.3. Is it legal to take out mandatory insurance with a foreign insurer?

5.3.1. No 

Outside of the EU (EEA), except in the following cases.
The question arises whether a foreign insurer is entitled to provide the insurance cover, imposed by Belgian national law for risks located in Belgium. 

On the intra EU level, pursuant to the creation of the single EU insurance market, this is not an issue (any more), neither in the “establishment” mode, nor in the “cross-border supply” 
 mode, save the observance of a few administrative instructions : anticipatory submission of the contract terms and conditions, appointment of a representative etc. in the latter mode.

For extra-EU (third country) insurers, the Belgian insurance market is in principle only accessibly through establishment (subsidiary or branch) and not in cross-border supply 
.

This situation was contrary to the prior commitments taken by Belgium in the OECD (Organisation for Economic Development and Cooperation) CLIO (Code of Liberalisation of Current Invisible Operations) and WTO (World Trade Organisation) GATS (General Agreement on Trade in Services) contexts. 

Consequently the market access for extra EU insurers had to be opened via articles 30 bis, ter and quarter of the Insurance Supervision Regulation  (Royal Decree of 22 February 1991, as amended by Royal Decree of 26 November 1999).

For insurers established in WTO GATS signatory countries, the exception applies to cargo, hull and liability insurance cover in marine, air and space transportation as well as to international customs transit. A notification procedure applies including prior submission of insurance terms and conditions (art. 30 ter Royal Decree 22 February 1991). 

For insurers established in OECD CLIO signatory countries the exception applies to the insurance classes 4 (rail rolling-stock hull), 5 (aircraft hull), 6 (marine and inland vessel hull), 7 (cargo), 11 (aircraft liability) and 12 (marine and inland vessel liability) (art. 30 quater Royal Decree 22 February 1991). 

The sole prerequisite consists of the passive character of the cross-border supply : i.e. the initiative must be taken by the insured. 

As mentioned, marine and aviation liability are also the subject of compulsory third party liability insurances in Belgium. 

The OECD CLIO excepts in D/4 of Annex I to Annex A from the liberalization the insurance of all other classes than “insurance related to goods in international trade” (D/3) and life assurance (D/3), that is compulsory in the country of residence of the insured 
, unless it is not possible cover the risk in the country where the risk is situated. 

“Insurance related to goods in international trade” must be interpreted as comprising the hull, cargo and liability covers in all modes of transport (rail, air, space, maritime, inland, road) 
.

Belgium made a reservation under D/2 for land transportation. 

5.3.2. Yes in the EU (EEA) pursuant to the creation of the single EU insurance market (see above)
5.3.2.1. In the event of litigation between the insurer and the policyholder, what law would the court apply?

5.3.2.1.1. The law of the insurer

5.3.2.1.2. The law of the policyholder

· Art. 28 quinquies Insurance Supervision Act 9 July 1975 (based on the EU Second generation directives and governing intra-EU conflicts of law), contains special provisions on compulsory insurance : e.g. the national law of the country that imposes the insurance obligation prevails over the law of the country where the risk is situated (art. 28quinquies and sexies Insurance Supervision Act).

· According to the Treaty of Rome of 19 June 1980 on the law applicable to contractual obligations (governing the extra EU conflicts of law and referred to by art. 98 Belgian Code of International Private Law), there is party autonomy in the choice of the applicable national law (art. 3); for lack of a choice made, the law of the country of residence/establishment/business seat of the contract party that has to supply the characteristic performance (i.e. the insurer) will apply (art. 4); those rules are subject to mandatory law (art. 3 and art. 7) and consumer contract (art. 7) exceptions.

· According to art. 7 EU Regulation 593/2008 (Rome I) (entry into force on 17 December 2009 and governing both intra- and extra EU conflicts of law) : there is party autonomy on the choice of the applicable national law, but subject to mandatory rules of the country where all relevant elements are situated. For other than large risks, the choice of applicable law is more restricted. 

     For lack of choice by the contract partners : 

· in case of large risks, the applicable law is that of the habitual residence of the insurer

· in case of small risks, the applicable law is that of the place where the risk is situated. 

                            Finally for compulsory insurance the law of the country that imposes the insurance obligation prevails over that of the country where the risk is situated and a country may legislate to the effect that the insurance contract is governed by the law of the country that imposes the insurance obligation. 

5.4. Particular case of mandatory coverage included in an optional contract: Where the optional contract is taken out abroad,

5.4.1. The mandatory coverage 

5.4.1.1. Is included in the contract by the foreign insurer  : 
· Yes if the applicable conflict of laws rule designates the national law of the country that imposes the insurance obligation. See above references by art. 2 and art. 98 of the Belgian Code of International Private Law ): 

· for intra-EU conflict of laws regime : art. 7-8 second non-life direct insurance Directive and art. 28 ter and following Belgian Insurance Supervision Act

· for extra-EU conflict of laws regime : Treaty of Rome of 19 June 1980 
· for intra- and extra EU conflicts of laws regime : Rome I Regulation 593/2008/EC as from 17 December 2009.
· Also even if a foreign law governs the insurance contract, the mandatory coverage may qualify as a public policy exception or a police law, that deviates from the foreign contract law (if all elements are located in the country imposing the insurance cover (see art. 3, 3 Regulation 593/2008/EC), or if the country that imposes the insurance cover also imposes the application of its national law (see art. 7,4 (b) Regulation 593/2008/EC). See also art. 28 quarter Belgian Insurance Supervision Act. 

5.4.1.2. Is not included in the contract by the foreign insurer : For lack of the above circumstances, but party autonomy permits the inclusion. 
5.4.2. The premium (or fee or charge) for the mandatory coverage, which is to be paid to the body in charge of collecting it (insurer, guarantee fund, etc.),

5.4.2.1. Is nevertheless paid to this body

5.4.2.2. Is not paid to this body : the premium is paid to the foreign insurer. However in the EU context, the foreign insurer who is not established in the country, is compelled to accede to the guarantee fund and/or to participate in the expense of the tarification bureau 
6.
Assessment and Recommendations


Do you think:

            A distinction should be made between insurance imposed by law and by contract. 

Insurance covers imposed by the contract partner should be permissible, since it is the expression of party autonomy and free competition. If a contract party requires an insurance cover from his prospective contract partner, who does not like this insurance obligation, the latter is free to turn to another contract partner who may not require such an insurance cover. 

Insurance cover imposed by law only seems acceptable for the sake of protection of third parties, the general public, potential victims etc., against the insolvency of the insured. The cover of the insured’s own insurable interest thereby should not be made compulsory. In that respect a mere guarantee insurance to cover the insured’s solvency vis-à-vis third persons claimants suffices. 

Where the law imposes the cover of the insured’s own insurable interest, by defining the minimum characteristics of an otherwise optional insurance cover, it is a matter of determining the limits of party autonomy in the definition of the risk covered. It relates to the degree in which an insured needs protection against the insurer in the negotiation of the substantive contents of the cover. In a free market system, with unhindered competition and sufficient transparency the customer can search for the best price/quality ratio. However if the insurer were not compelled to include some perils in the cover, they would not do so. 

On the other hand the consumer may be overprotected to the extent that the insurer is not willing any more to offer certain types of cover if the law extends in a mandatory manner the scope of the cover 
. Also the consumer always pays the price of his protection. 

In this respect the bargaining power and the level of information of the customer are relevant. So for large commercial and industrial risks, as opposed to small private risks, the situation may be different. 

6.1. The system of mandatory insurance (or coverage) should be prohibited?

6.1.1. As a matter of principle: No coverage should be mandatory.  Reasons:

6.1.1.1. Violation of the freedom to contract  : 
· The mandatory nature (by law) of an insurance contract does not violate the freedom to contract in the sense that the insurer is not compelled to offer that insurance contract. 

· The mandatory (minimum) substantive contents defined by law for certain types of insurance contracts does not (always) “violate” but rather limits in a number of cases for a good reason (customer protection or spreading of the risk) the freedom of contract by lifting the possibility to freely determine this substantive contents. 
6.1.1.2.  
Lack of selection of the risk

The tailor-made insurance cover is restricted by mandatory coverage rules. 

6.1.1.3.
Interference with competition :

6.1.1.3.1. Among insurers

Mandatory insurance imposed by law and the legal definition of minimum insurance cover do not exclude competition, because there is still liberty to compete : 

· insurers are at liberty to offer a more extensive cover and the consumer is free to request so 
· insurers remain free to compete on the basis of the price setting (premium level); tarification is free : there is no tariff regulation. Unless of course if a guarantee fund or a tarification bureau like system is linked to the compulsory insurance.
Differential insurance contract law in the respective national legal regimes to the effect that one national legal regime imposes the inclusion of a mandatory cover in an optional insurance, and other national legal regimes do not, may distort the competition situation between insurers established in different national legal regimes. 

However the interference will be low since in most cases the insurance conflicts of law rules  designate the law of the location of the risk as the applicable contract law. Such is the case for small risks in the E.U., formerly on the basis of the second generation insurance directives and the Rome Treaty of 19 June 1980 and presently on the basis of the Rome I Regulation nr. 593/2008 
.

The EU Bölkestein Services Directives 2006/123/EC dated 12 December 2006 
 is informative on the EU position with respect to certain issues of compulsory insurance. 

It does not impose any compulsory insurance, but it expressly allows the member countries to introduce compulsory cover and hence to impose an insurance obligation on the service providers. Its only restriction lies in the prohibition for the member countries to require the insurer to be established in their own national territory (art. 14, 7)).

Also art. 23,1 entitles the member states to impose a professional liability insurance cover on service providers. Art. 23,2 prohibits duplication of the insurance cover requirement to the extent that the service provider is already covered by an insurance contracted on behalf of his establishment in another Member State. 

In the European context, mandatory minimum conditions in an optional insurance must comply with the proportionality rule and they should not hinder the access of foreign insurers to a given national insurance market (see the Commission Interpretative Communication - Freedom to provide services and the general good in the insurance sector
). 
It was argued that the minimum cover definition imposing the cover of certain perils, e.g. natural catastrophes in fire insurance, creates a competition problem for being contrary to the tying ban in art. 81(1) (e) of the EC Treaty and that they are not covered by the block exemption (see  art. 6(1)(c) and (i) of Regulation 358/2003/EC) 
. However insurers cannot be blamed, if this practice arises from state compulsion 
. 
6.1.1.3.2. Among policyholders

If an economic activity is subject to compulsory insurance in one country and exempt in another country, this differential situation may distort the competition between the economic operators from the respective countries. 

However for lack of supranational harmonization of the licensing requirements for certain economic operators,  the host country that imposes insurance cover will usually apply the national treatment rule and require the foreign operator to also take out insurance cover in the same manner as its domestic operators. 

Vice-versa of course an operator established in a country that imposes an insurance cover will suffer from a competition handicap in countries where the domestic operators are under no such duty. 

6.1.1.3.3. At an international level (see 5.2)

6.1.1.4. Other

6.1.2. For practical reasons

6.1.2.1. In the event of refusal, problem of compelling an insurer to provide coverage

An insurer should never be compelled to provide coverage. 

In a free market system without monopoly or oligopoly, the refusal to provide cover by all insurance service suppliers, proves that the prospective insured’s risk is not insurable. If the legislator feels that the cover of this risk ought to be offered, he can consider inserting it into the social security system. 

Also prospective insureds who cannot find the cover on the market, may consider setting up an mutual insurance organization. 

6.1.2.2. Reluctance on the part of reinsurers

6.1.2.3. Other

6.2.
The current mandatory insurance should be repealed? 

6.2.1. Property insurance

All, provided free negotiation to include the cover is possible. This assumes that insurers refrain from cartel (like) attitude in refusing cover with respect to certain perils.  

6.2.2. Liability insurance

Only the mandatory solvency guarantee vis-à-vis the third prejudiced party should be maintained. The cover vis-à-vis the insured himself should not be mandatory. This approach would render (better) insurable the problematic insurance classes like motor third party liability cover for young drivers. 

6.2.3. Personal insurance

6.3. Mandatory insurance should be confined to certain specific risks?

6.3.1. Civil liability: motor vehicle, medical malpractice, etc.

6.3.2. Property damage: disasters, main residence, business interruption, etc.

6.3.3. Personal injury: through individual or group insurance, for children, etc.

6.3.4. Death insurance: for borrowers, etc.

6.3.5. Life insurance: retirement, etc.

6.3.6. Dependency insurance


6.4. Some types of mandatory insurance should be developed?

6.4.1. Which ones? Disaster risks, risks to the vulnerable and those in a weak situation (the elderly, children, victims of loss or injury caused by liable third parties), etc.

6.4.2. At a national, international (European Union, Mercosur, etc.) or worldwide level 

6.4.3. For moral reasons: solidarity, protection of victims, etc.

6.4.4. For reasons of efficacy:

6.4.4.1. Access to insurance facilitated by mutualisation: lower premiums

6.4.4.2.
Need to compel those who do not concern themselves with precaution, prevention, contingencies, etc.

6.5. If you agree with the principle of mandatory insurance, do you think:

6.5.1. Mandatory insurance should be effected

6.5.1.1. By taking out a specific insurance contract?

6.5.1.2. By automatic inclusion in an existing insurance contract?

6.5.1.3 By developing group insurance contracts?

6.5.1.4.
By obliging insurers to provide insurance?

Any system whereby the insurer is compelled to provide the cover, is to be avoided.  E.g. the tarification bureau system infringes the tarification prohibition (art. 6, 3, art. 29 and art. 39 Directive 92/49/EC on direct non life insurance and art. 34 Directive 2002/83/EC on life insurance) and installs a compulsory mutualisation, compelling the good risks (thanks to diligent behavior) into solidarity with the bad risks (due to lack of diligence). This also amounts to further privatization of a task of the public authority.  It amounts to forcing the private insurance sector to take over the function of social security.

That being said, however the private sector does not seem to be averse to fulfilling such a function as long as it is able to make a profit. In a certain manner it is willing to administer/manage/operate such a system for a fee. 

6.5.2. A rate of premium should be

6.5.2.1. Fixed by law? no
6.5.2.2. Fixed freely? yes
6.5.3. A Bonus-Malus system (premium reduction or increase according to the policyholder’s loss experience) should apply?

Subject to party autonomy

6.5.4. The limit of cover should be

6.5.4.1.
The same for everyone? It is conceivable that the insurance cover ceiling is commensurate with the risk created by the insured
            6.5.4.2.
Subject to a minimum? Like argued above, a compulsory insurance cover necessarily needs to define the minimum contents 

6.5.4.3.
Freely determined by the parties? No. This approach allows to circumvent the insurance obligation

6.5.5.
Clauses defining the risks covered and the exclusions should be imposed by law ? Yes for the same reason given above. 

6.5.6.
Reinsurers operating in the relevant domestic market should be required to provide reinsurance? No : the same reasoning applies as for direct insurers
6.5.7.
The state should act as last-layer reinsurer? No
6.5.8.
A Guarantee Fund system should be established? This is advisable in the case of compulsory third party liability insurance for the protection of the third prejudiced parties against the risk that the tort feasor for some reason did not observe the insurance obligation. 

7. Other remarks

In the case where a generalized direct right of the third prejudiced party against the liability insurer is installed, it should be accompanied by a system (central register) where the third prejudiced party can check the identity of the insurer covering the liability of the tort feasor. 

Often the third prejudiced party encounters difficulties in identifying the insurer covering the liability so as to be able to address his claim for compensation and if necessary to institute his court action. 
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