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PART TWO – QUESTIONNAIRE

1.
Basic Factors

1. The mandatory insurance contract or coverage requirement is laid down

In Brazil, due to low incidence of natural catastrophes, there is a reduced  number of mandatory insurance by force of law. Below we have listed the most relevant in terms of premiums received/claims paid.

In the case of non-mandatory insurance (with mandatory coverage imposed by law), we have had an experience in an unregulated market until 1998, when was passed the 9.656 law – which imposed mandatory coverages in health insurance  – see item “h” below. 



1.1.1.
By law


1.1.1.1.
National law

The insurance contracts below can be defined as mandatory insurance, in accordance with Article 20 of Decreto-lei 73/66 :

· a) Carriers Liability Insurance - any person or entity who is engaged in transporting passengers or cargo - air, land, rail, river or sea - is legally compelled to take out a liability insurance contract, guaranteeing the risks arising from the loss of goods or damage to persons transported.

· b) Bodily Injury Liability Insurance for car owners (DPVAT) - mandatory insurance which has to be contracted by all owners of motor vehicles. It guarantees compensation for victims (only bodily injuries) of traffic accidents regardless of the existence of fault (no-fault). Considering the amount of premiums collected, this is the main mandatory insurance (by law) in Brazil (approximately US$ 1 billion in premiums and US$ 900 millions paid in claims)

· c) Property Damage Insurance – whenever companies send goods inside the country, they are required to conclude an insurance contract guaranteeing itself in the event of loss, even if the loss arrives regardless of the existence of fault (no-fault) of the carrier.

· d) Bodily Injury Liability Insurance for Boat owners (DEPEM) – ensures compensation for bodily injuries victims of accidents involving vessels, regardless of the existence of fault.

· e) Builders Liability Insurance – ensures the liability of builders whenever there is fault recognized and that causes damages to persons or things, as result of construction works

· f) Apartment Building Owner Insurance – ensures the restoration of the property in the event damages arising from external causes - collapse, aircraft collision, hurricane, fire.

· g) Foreign Credit Insurance – whenever credit is granted by public financial institutions, insurance is mandatory  in order to avoid losses  resulting from uncollectible accounts for goods sold in foreign markets. Ensures “commercial risks" and "political and extraordinary risks"

· h) Health insurance – This is the only non-mandatory insurance contract in which coverage requirement is laid down by law. 

· Since 1998, under 9.656/98 law, health insurance contracts must cover any medical treatment, including hospitalization, transplants, medicine and medical consultations - without any quantitative restrictions.

· Before the 9.656 Law, the health insurance contracts used to have unclear and unreasonable coverage restrictions for various types of diseases, usually those which demand for expensive treatment or long-term evolution. Policies also contained quantitative restrictions for treatment, limiting, for example, the time of hospitalization.

· Now, despite being a freely effected contract, once hired all kinds of quantitative coverage restrictions are prohibited (like limits for the hospitalization period). And the coverage has to be broad and include all diseases and treatments.


1.1.1.2.
International law

-    i) Automobile Liability Insurance – Accidents in Foreign Countries - mercosul (“Green card”) - ensures the liability of the owner of the vehicle for personal and material damage caused to third parties different from the vehicle's passengers - this is compulsory for vehicles in transit outside their country of origin and in some other member country of Mercosur (Brazil, Argentina , Uruguay and Paraguay).

	



1.1.2.
Systematically by a co-contracting party



1.1.2.1.
Bank in connection with a loan

· j) Property Insurance in connection with a Loan 

· k) Mortgage or Loan Payment Protection Insurance - Insure the mortgage or loan in case of accident,  sickness and unemployment .

· l)  Business Life Insurance – insurance coverage providing funds for maintenance  of a business as closely to normal as possible in the event  of a loss of a key person, owner or partner.



1.1.2.2.
Lessor in connection with a lease

· m) is a common practice to require that the lessee concludes an insurance contract to ensure the reinstatement of the property leased in the event of non intentional damage - that is, by fire, collision, theft.



1.1.2.3.
Other


1.2.
Context in which a mandatory insurance requirement was laid down 



1.2.1.
Insurance was made mandatory




1.2.1.1.
Without haste – all changes depend upon a legislative modification, which is never done in less then a pair of years




1.2.1.2.
In haste – As cited above, in the health insurance the public opinion demanded for the  regulation  - including minimum coverage, what was done via decree.


1.3.
Nature of the risk



1.3.1.
Property insurance – Those mentioned in item 1.1.1, letters “C”, “F”, “G”, “J”, “M”.



1.3.2.
Liability insurance




1.3.2.1.
Professional or business liability - “A”,  “E”.




1.3.2.2.
Liability in private life - “I” 



1.3.3.
Personal insurance




1.3.3.1
Life insurance - “K”, “L”.




1.3.3.2.
Health and/or accident insurance - “B”, “D”, “H”


1.4.
Exclusions



1.4.1.
Permitted exclusions – With the exception of the examples processed in the item below, on all other insurance contracts exclusions are allowed, provided that they are not contradictory with the object of coverage and do not reflect a decrease of its usefulness.



1.4.2.
Prohibited exclusions – In the Health Insurance contracts,  almost all species of exclusion clauses are prohibited; only a few expressly mentioned in law are allowed.

In the mandatory accident insurance (“B” and “D”), no exclusion clauses are allowed.



1.4.3.
Imposed exclusions


1.5.
Penalties for lack of insurance



1.5.1.
Criminal penalties – no;



1.5.2.
Administrative penalties




1.5.2.1.
Disqualification from practising or carrying on a profession, occupation, trade or business – just in case of recurrence of the transgression.




1.5.2.2.
Other penalties – The most common penalty is the imposition of fines and the suspension of the vehicle's registration and/or driver's license.



1.5.3.
Civil penalties – Failure to maintain proper insurance could lead to considering the person as if he were the insurer of the risk.

2.
Methods of Effecting Mandatory Insurance

2.1. Taking out of a contract covering the risk

2.1.1. No – The lack of hiring mandatory insurance exposes the responsible to the penalties mentioned above. The only exception occurs in the accident insurance (motor vehicles and vessels - items "B" and "D"), in which compensation will be paid by a fund and then charged from the person who failed to conclude the contract.

2.1.2. Yes

2.1.2.1. Under an individual contract

2.1.2.2. Under a group contract

2.1.3. Selection of the risk by the insurer: Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract?

2.1.3.1. No.  Consequences? Often policyholders fail to hire or renew mandatory insurance and expose themselves to sanctions.

This is particularly common in the Carriers Liability Insurance

2.1.3.2. Yes:

2.2. Coverage automatically included in a freely effected contract

2.2.1. No

2.2.2. Yes – As said, the only hypothesis occurs in health insurance; if included any kind of  coverage limitation, this clause is automatically considered void.

3. Financial Aspects

3.1. Amount of cover

3.1.1. Limit of cover 

3.1.1.1. Unlimited cover – the only unlimited coverage in the financial aspect, is the one in health insurance

3.1.1.2. Legally required minimum cover – all mandatory insurances have minimum coverage required by law.

3.1.2. Deductible

3.1.2.1. Prohibited – Prohibited in the health insurance contracts and in mandatory accident insurance contracts  (“B” and “D” above); allowed in all other contracts.

3.1.2.2. Mandatory – No.

3.1.2.3. Optional – see item 3.1.2.1 above

3.2. Amount of the premium

3.2.1. Fixed by the state

3.2.1.1.
No – The premium is freely fixed, except in the in mandatory accident insurance (items “B” and “D” above). 

3.2.1.2. Yes

3.2.1.2.1. Percentage of another premium – no;

3.2.1.2.2. Same amount for all policyholders – the premium is fixed by law just for the mandatory accident insurance (motor vehicles and vessels - items "B" and "D").

3.2.2. Freely fixed by the parties

3.2.2.1.
No, never

3.2.2.2. Yes– The premium is freely fixed, except in the in mandatory accident insurance (items “B” and “D” above). 

3.2.3. Bonus-Malus system (premium reduction or increase according to the policyholder’s individual claim history during the previous year) 

3.2.3.1. Unregulated – Yes; except in the cases cited below, the bonus-mauls system is freely adopted and unregulated.

3.2.3.2. Regulated – in health insurance, the premium varies according to the policyholder's age – but law has imposed a restriction : the highest premium cannot be more than six times the cheapest.

3.2.4. Do policyholders consider the premiums charged for mandatory insurance

3.2.4.1. Acceptable? Generally yes; recently there were demonstrations lead by motorcycle owner's against the increase in the premiums charged.

3.2.4.2. Unacceptable?

3.2.5. If the insurance were not mandatory, would the premium charged for it be

3.2.5.1. The same?

3.2.5.2. Significantly higher? 

Generally speaking, the majority of the mandatory insurance premiums are freely fixed.

We believe that if this insurances were not mandatory, we would face a discreet increase in the premiums charged.

About the brazilian experience in the health insurance field, the 1998 law, introducing minimum coverage and prohibiting coverage limitations, caused a huge increase in the average premium charged. As result, the number of policyholders decreased from 42.000.000 to 32000.000 in less then 8 years.

3.3. Financial data: Are there studies making it possible to know:

3.3.1. The profit or loss generated by mandatory insurance (premiums received/claims paid)? There are no studies about that.

3.3.1.1. Profit

3.3.1.2. Loss 

3.3.2. Whether the risk in question would be insurable if it were not mandatory?  There are no studies about that.

3.3.2.1. Insurable

3.3.2.2. Uninsurable

3.3.2.3. Insurable, but at a higher premium or with less extensive cover – Despite the absence of studies about this issue, we believe that the risks would be insurable on a regular basis, but higher premiums would be charged and would be offered  less extensive coverages.

3.3.3. Whether persons exposed to a given risk (e.g. hurricane, flood or other natural disaster) would voluntarily take out insurance against it if it were not mandatory?

3.3.3.1. Few persons would take out the insurance – Very likely.

3.3.3.2. Many persons would take out the insurance

4. Reinsurance

4.1. Mandatory reinsurance

4.1.1. Obligation for a private reinsurer

4.1.2. Obligation for a public reinsurer

4.1.2.1. In the form of classic reinsurance

4.1.2.2. In the form of a state guarantee fund – For the foreign credit insurance, there is a public fund guaranteeing the political risks

4.2. Attitude adopted by private insurers in your country – there are no private reinsurers in Brazil until now.

4.2.1. Refusal to reinsure mandatory insurance

4.2.2. Agreement to reinsure mandatory insurance

4.2.2.1. With domestic insurers

4.2.2.2. With foreign insurers

4.3. Economic aspects

5. International Aspects

In order to simplify an extremely complex issue, please find below a few practical questions.

5.1. Does your country have any law that deals with the issue of mandatory insurance in an international context? No.

5.1.1. National legislation

5.1.2. International treaty

5.2. Where insurance is mandatory in your country for a given activity, are foreign persons required to carry such insurance in order to engage in that activity in your country ?

5.2.2. Yes, and they must take out the insurance locally – Yes, in this cases insurance has always to be taken locally.

5.2.3. Yes, but they may carry the insurance by taking it out in their home country – No, never.

5.2.4. No, they do not need to carry the insurance to engage in the activity – No, never.

5.3. Is it legal to take out mandatory insurance with a foreign insurer?

5.3.1. No – It's illegal taking any kind of mandatory insurance with a foreign insurer.

5.3.2. Yes

5.3.2.1. In the event of litigation between the insurer and the policyholder, what law would the court apply?

5.3.2.1.1. The law of the insurer

5.3.2.1.2. The law of the policyholder

5.4. Particular case of mandatory coverage included in an optional contract: Where the optional contract is taken out abroad,

As mentioned above, in Brazil there is only one case of mandatory coverage included in an optional contract : health insurance. But the health insurance contract can't be taken abroad, as a legal imposition

5.4.1. The mandatory coverage 

5.4.1.1. Is included in the contract by the foreign insurer

5.4.1.2. Is not included in the contract by the foreign insurer

5.4.2. The premium (or fee or charge) for the mandatory coverage, which is to be paid to the body in charge of collecting it (insurer, guarantee fund, etc.),

5.4.2.1. Is nevertheless paid to this body

5.4.2.2. Is not paid to this body

6.
Assessment and Recommendations


Do you think:

6.1. The system of mandatory insurance (or coverage) should be prohibited? No. We feel  that the most important is finding a way to increase the degree of competition in the insurance industry. A more open and competitive market could help to assure lower prices, wider services and a greater number of policyholders.

However, mandatory insurance system should not be abolished. It should be restricted, but not abolished.

The efforts should be to deregulate, improve risk management and implement technological advances in the insurance industry, in order to increase competition. 

	ncrey 


6.1.1. As a matter of principle: No coverage should be mandatory.  Reasons:

6.1.1.1. Violation of the freedom to contract

6.1.1.2.  
Lack of selection of the risk – no doubt, that mandatory coverage reduces competition and innovation.

6.1.1.3.
Interference with competition

6.1.1.3.1. Among insurers

6.1.1.3.2. Among policyholders

6.1.1.3.3. At an international level (see 5.2)

6.1.1.4. Other – as said above, the brazilian experience in the health insurance field led to a increase in the average premium, a reduction in the number of policyholders – that implied in more consumers without any health care, at all.

6.1.2. For practical reasons

6.1.2.1. In the event of refusal, problem of compelling an insurer to provide coverage

6.1.2.2. Reluctance on the part of reinsurers

6.1.2.3. Other

6.2.
The current mandatory insurance should be repealed? 




6.2.1.
Property insurance – no;




6.2.2.
Liability insurance – no; 

6.2.3. Personal insurance – no;

6.3. Mandatory insurance should be confined to certain specific risks? 

Yes. As sustained above, we believe that mandatory insurance system is not the answer to develop insurance industry nor to assure consumer's rights – in the end, mandatory insurances reduce competition among insurers.

6.3.1. Civil liability: motor vehicle, medical malpractice, etc. - Yes, specially the motor vehicle liability insurance ought to be mandatory, because of the great number of victims and the deep social troubles caused.

As said, mandatory insurance should be confined to civil liability risks, in order to protect innocent third parties.

6.3.2. Property damage: disasters, main residence, business interruption, etc. No;

6.3.3. Personal injury: through individual or group insurance, for children, etc. - No;

6.3.4. Death insurance: for borrowers, etc. - No;

6.3.5. Life insurance: retirement, etc. - No;

6.3.6. Dependency insurance – No;

6.4. Some types of mandatory insurance should be developed?

6.4.1. Which ones? Disaster risks, risks to the vulnerable and those in a weak situation (the elderly, children, victims of loss or injury caused by liable third parties), etc. 

We believe that the list of mandatory insurances in Brazil is too broad and should be reduced.

In the other hand, the mandatory liability insurance for vehicle owners (DPVAT and DEPEM) operates with insufficient coverage. The financial limits should be increased and the coverage should be extended to material losses.

6.4.2. At a national, international (European Union, Mercosur, etc.) or worldwide level ? 

No. 

6.4.3. For moral reasons: solidarity, protection of victims, etc.

As sustained above, we strongly believe that only liability insurances should be legally mandatory, in order to protect the victims

6.4.4. For reasons of efficacy:

6.4.4.1. Access to insurance facilitated by mutualisation: lower premiums

6.4.4.2.
Need to compel those who do not concern themselves with precaution, prevention, contingencies, etc.

6.5. If you agree with the principle of mandatory insurance, do you think:

6.5.1. Mandatory insurance should be effected

6.5.1.1. By taking out a specific insurance contract? No.

6.5.1.2. By automatic inclusion in an existing insurance contract? No.

6.5.1.3 By developing group insurance contracts? No.

6.5.1.4.
By obliging insurers to provide insurance? No. This would lead to uniformly regulated rates,  what's unfair.

6.5.2. A rate of premium should be

6.5.2.1. Fixed by law? Rates uniformly regulated is unfair. And they limit the ability to provide consumers with affordable prices and good services

6.5.2.2. Fixed freely? Yes.

6.5.3. A Bonus-Malus system (premium reduction or increase according to the policyholder’s loss experience) should apply? Yes. The bonus-malus system represents the closest we can get to fair prices.

6.5.4. The limit of cover should be

6.5.4.1.
The same for everyone? No.

6.5.4.2.
Subject to a minimum? Yes. This seems to be the less harmful way.

6.5.4.3.
Freely determined by the parties?No.

6.5.5.
Clauses defining the risks covered and the exclusions should be imposed by law ? No – they should be freely fixed.

6.5.6.
Reinsurers operating in the relevant domestic market should be required to provide reinsurance? No;

6.5.7.
The state should act as last-layer reinsurer? 

Sometimes. In case of catastrophic risks and other non reinsurable risks, as the political risks.

6.5.8.
A Guarantee Fund system should be established? It may be a solution for non reinsurable risks.
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