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I. Introduction: 
It’s been a few years in Argentina (since 1995) that mandatory environmental insurance has been incorporated into several environmental regulations of our legal system, as explained below in further detail: Law of Hazardous Waste (Ley de Residuos Peligrosos), Law of Environmental Industry Regulation (Ley de Radicación Industrial), Law on Minimum Standards for PCB Disposal (Ley de Presupuestos Mínimos para eliminación de PCBs), as well as the General Law on Minimum Standards for Environmental Protection (Ley General del Ambiente de Presupuestos Mínimos). 
However, these issues had not been dealt with by the authorities and, consequently, the environmental insurance was not a requirement. 
The triggering event for the controlling authorities to proceed with the regulation of the environmental insurance provided for in the General Environmental Law (Ley General del Ambiente) was the case pending before the Argentine Supreme Court of Justice entitled “Mendoza, Beatriz et al vs. Argentine Government et al on damages (damages arising out of the environmental pollution of Río Matanza-Riachuelo)”, CSJN, 8-24-2006, commonly referred as the Riachuelo case.
II. Relevant Court Decisions in Environmental Matters, with impact upon the insurance 
a) Riachuelo Case 
The so called Riachuelo Case was promoted by a group of neighbors, leaded by Beatriz Silvia Mendoza, who filed a complaint against the Argentine Government, the Province of Buenos Aires, the Government of the City of Buenos Aires and 44 companies for damages sustained as a result of the pollution in Río Matanza-Riachuelo. 
In this case, the Argentine Government is held liable because the situation reported occurs on inter-jurisdictional inland waterways, with respect of which the Argentine Government has regulatory and controlling authority, pursuant to the provisions of Article 75, Paragraphs 10 and 13 of the Argentine Constitution.
On the other hand, liability is attributed to the Province of Buenos Aires because it has eminent domain over the natural resources existing in its territory, in accordance with the provisions of Articles 121 and 124 of the Argentine Constitution.
The City of Buenos Aires is also held liable in its capacity as a co-riparian city of Riachuelo River, which is, in the area of its jurisdiction, a property that belongs to the State and, additionally, because it has the obligation to equitably and reasonably use its waters and other natural resources existing in the river, its bed and subsoil without causing any damage to the other co-riparian cities, since it has jurisdiction over all island formations bordering its bank, within the scope permitted by Río de la Plata Treaty and because it has the obligation to preserve the flora and fauna of its ecosystem, as a natural reserve, as stated by Article 81 of the local Constitution. 
In addition, the companies located in the surrounding area have been sued for dumping hazardous waste directly into the river, for failing to build treatment plants, to adopt new technologies and to minimize the risks derived from their productive activity. 
The Argentine Supreme Court of Justice, in its decision dated June 20, 2006, resolved to define the claims asserted in the complaint, pursuant to the supervisory and investigatory powers granted to the Supreme Court by Section 32 of the General Environmental Law:
a) The first claim is related to the physical and economic damage sustained by the individuals as a result of environmental harm. The Argentine Supreme Court of Justice (CSJN) has ruled that it lacks original jurisdiction on the matter. This claim is pending before the Ordinary Courts and has been excluded from the jurisdiction of the Supreme Court at this stage of proceedings.
b) The second claim is aimed at protecting the environment as indivisible and inalienable collective common property, protected under Law No. 25675 (General Environmental Law). With respect to this type of damage, the Supreme Court has ruled that it has jurisdiction on the matter.
Accordingly, the “Mendoza Case” was limited to the claim for collective environmental damage caused in the Basin, and any claim for damages caused to individuals, including health, was excluded. 
  
The complaint that gave rise to “Riachuelo Case” was filed on July 14, 2004 before the Argentine Supreme Court of Justice (CSJN). Such complaint consists of three items under which compensation is demanded: (i) damage to health allegedly suffered by the plaintiffs, (ii) collective environmental damage caused in Matanza-Riachuelo Basin (MRB) and (iii) collective pain and suffering. 
  

The overall amount claimed for damage to health alleged by the plaintiffs amounts to USD 1,700,000 (US Dollars One Million and Seven Hundred Thousand). 
The original plaintiffs filed a petition for the creation of an Environmental Compensation Fund for USD 500,000,000 (US Dollars Five Hundred Million). 
At this point, the amount claimed to be allocated to the Fund is that of Section 34 of the General Environmental Law (Public Environmental Fund). 
The group of plaintiffs consisted of: 
-Neighbors of Matanza-Riachuelo Basin (MRB), particularly from “Villa Inflamable”, located in Dock Sud, District of Avellaneda, Province of Buenos Aires. 
-Professionals (physicians, psychologists, dentists, nurses) from Hospital Interzonal de Agudos Pedro Fiorito, City of Avellaneda, Province of Buenos Aires. 
In order to support their allegations, the original plaintiffs quoted reports about the pollution in Matanza-Riachuelo Basin prepared by the Greenpeace Foundation, the Argentine Ombudsman, the Argentine Auditing Committee (Auditoría General de la Nación), as well as various newspaper articles. They also quoted the Reports known as JICA I and JICA II, with respect to Dock Sud Petrochemical Center (PPDS).

After the complaint was filed, in August 2006, a group of non-governmental organizations (NGOs) joined the action by filing a brief with the Supreme Court, which involved a significant amendment to the original complaint, requesting that they be considered as a party to the proceedings in their capacities as “interested third parties”.
Such group consisted of Fundación Ambiente y Recursos Naturales (FARN); Greenpeace Foundation; Centro de Estudios Legales y Sociales (CELS) and Asociación de Vecinos de La Boca. The Supreme Court rejected the participation of other entities that also requested that they be considered as “interested third parties”, but accepted the participation of these organizations.  

The purpose of the claim filed by the NGOs was limited to collective environmental damage. The NGOs also requested that the defendants be ordered to “make any and all investments as may be necessary to prevent further pollution and remedy the already polluted areas”. According to preliminary figures disclosed by SADS (Argentine Department of Environment and Sustainable Development), the environmental remediation cost amounts to not less than USD 3,500,000,000 (US Dollars Three Thousand and Five Hundred Million). 
  

On July 8, 2008, the Supreme Court laid down the first final decision in relation to the prevention and remediation of the collective environmental damage, reserving its right to pronounce a second ruling in order to establish the financial liabilities with respect to the remediation of the collective environmental damage, which is to comprise collective pain and suffering, the final liability for the costs thereof, environmental compensation and compensation for irreversible damage to the environment. 
As of the date hereof, the courts have not rendered any decision in relation to the amounts of the compensation payable to the aggrieved parties for damage to their rights (health and/or property) as a result of the damage to the environment. We have elements to estimate the indemnifiable amounts for collective damages. 
The plaintiffs required the Supreme Court the exhibition of the environmental insurance required under Section 22 of the General Environmental Law (to be dealt with in further detail hereinafter). Faced with such request, the companies answered that such insurance was not regulated and therefore, it was not possible to comply with such petition because such insurance is not traded in the market. 
Consequently, the Supreme Court requested explanations from the controlling authority, which promptly started to draft regulations on the matter in order to submit an environmental insurance proposal and be able to respond to the aggrieved parties’ claim. 
Thereafter (year 2006), the provisions of the General Environmental Law became more important, and within such law, the so called “Environmental Insurance”.
For the purposes thereof, a series of administrative resolutions have been issued and certain environmental insurance products by way of surety have been created, which, although they do not comply with the statutory requirement, are endorsed by the authorities, which are requiring the companies to take out such insurance products. 
b) Copetro Case - "Sagarduy Alberto Omar vs. Copetro S.A on Damages" Court No. 5 in and for the City of La Plata (03/28/2006). 
In this case, the Courts in and for the City of La Plata (Province of Buenos Aires) ordered the company Copetro to pay compensation to a group of 47 neighbors (17 families) from Barrio Campamento, Ensenada, for an aggregate amount of almost 2 million Argentine Pesos, plus interest as from the time when the damage was first sustained (for most of them, 1983, when Copetro Plant was established). 
Established in 1983 in the area of Ensenada Petrochemical Center, Copetro manufactures coking coal, a by-product derived from refined oil, which is used as fuel in the metallurgic industry, basically for the production of steel and iron.
The court decision stresses that the firm “is still causing coke particles emissions to the atmosphere and therefore, it is still polluting the environment” and it has been demonstrated that such situation causes serious and specific damage to health, in addition to being potentially carcinogenic.

The decision was rendered by Division Three of the Court of Appeals in Civil and Commercial Matters in and for La Plata, consisting of Carlos Pérez Crocco and Juan Manuel Lavié (junior) and partially confirms a decision laid down by the court of original jurisdiction within the framework of a complaint filed in 1992 by a group of neighbors who demanded Copetro, due to its polluting activity, to compensate for physical damage and pain and suffering as well as for the damage caused to their homes.


The judges of the Court of Appeals basically confirmed the decision rendered by the lower court, although they increased the amount of certain compensations to a total of AR$ 1,991,633.34 plus interest since 1983.

In this case, the court decision has been limited to the damage caused to the individuals as a consequence of environmental harm; there are 47 families in the aggregate, and the decision contains a detail of the amount corresponding to each plaintiff individually. 
III- Insurance with Environmental Characteristics 
As evidenced by the aforementioned court decisions, when dealing with insurance for direct and consequential damages we are faced with two major groups: 
a) The protection of the insured’s property, which may be subject to any
 polluting event. For example, the premises or plots of land owned by the insured, which suffer environmental damage as a result of spilling polluting substances. 
b) The protection of the insured’s assets for any amount owed to any third party under the liability provided for under the contract
. For example, third party claims arising out of a polluting event affecting such third parties’ rights, whether their health, life or assets (lands, homes, fields, etc.) 
Within this item, when it comes to environmental liability, such liability may be dual. 
b.1.) As disturbance affecting the environment itself: water, soil, atmosphere, natural resources in general. This type of damage is regulated by the General Environmental Law as collective damage
. 
b.2.) Any damage caused as a consequence of environmental harm, which is reflected in the individuals’ rights, such as their health, life, property, etc. 
Now then, concerning the risk that insured may incur general liability for third party claims arising out of a polluting event affecting such third parties’ rights, whether their health, life or assets (lands, homes, fields, etc.), the liability for which is governed by the provisions of the Argentine Civil Code, we are dealing with an insurable “aspect of the environmental risk”, for which various environmental insurance products are offered, both at domestic and international level. 
However, the insured’s liability for collective damage, or the so called environmental damage, has not obtained coverage in the insurance market due to the unlimited nature of the risk and the absence of chance. 
Notwithstanding the foregoing, in Argentina, surety insurance has been developed which is intended to protect this risk. 
IV. Environmental Surety Insurance
In order to insure general liability or environmental liability, a transfer of risk is required. 

In surety insurance there is no transfer of risk because it is a surety bond. 

Accordingly, the books of authority and case-law have engaged, particularly, in analyzing the legal nature of the contracts that exceptionally authorize insurance companies to execute the contract provided for under paragraph two, Subsection b), Section 7, Law No. 20091.
Particularly, Argentine case-law understands that surety insurance is of a security nature and not of an insurance nature. 
In this respect, the Argentine Supreme Court of Justice as held as follows: “The main purpose of surety insurance is to secure, in favor of a third party, i.e., the beneficiary, the consequences of potential breaches by the policyholder, who is related to the beneficiary under a contract executed prior to the surety insurance, which, in turn, is subordinated to such contract.” (Argentine Supreme Court of Justice, 16/30/1992; “Estado Nacional v. Prudencia Cia Argentina de Seguros Generales S.A.”; Decisions: 315:1406). On the other hand, the Argentine Court of Appeals in Commercial Matters has held as follows: “The so called surety insurance is basically a security, unlike insurance strictly speaking, which is of an indemnifying nature” (Argentine Court of Appeals in Commercial Matters, Division “A”, 6/26/1985 – “Orden de San Agustin V. Anta”, emphasis added). “… technically, it is a surety bond and not an insurance policy since its purpose is to serve as security for the performance of an obligation by incorporating an additional obligor in an equal position… That is, surety insurance belongs to security agreements, the purpose of which is to remove any risks of default” (Argentine Court of Appeals in Commercial Matters, Division B, Gerlach Campbell Construcciones S.A. c. Varmacons SRL; October 23, 1990; ED 142:1991). In another precedent, the Supreme Court also held that: “Surety insurance is a security agreement, the purpose of which is to secure, in favor of a thirty party, i.e., the insured, any breach by the policyholder and, it serves as a substitute to a bail bond. (CSJN, 12/10/1998; “Estado Nacional – Ministerio de Economía v. Prudencia Cia Argentina de Seguros Generales S.A.” Decisions 321:3334; emphasis added).  
Therefore, as held by almost all books of authority, but most importantly, by prevailing case-law, we may conclude that surety insurance “is a security that is accessory to a principal obligation, whether such obligation arises out of a contract or law (…)” (pursuant to Rossana F. BRIL, “Seguros Ambientales. El árbol…, ob. cit.). And, because of its non-insurance nature, surety insurance may not be deemed as a valid legal instrument meeting the requirements provided for under Section 22 of the General Environmental Law in order to cover collective damage.

Due to its nature as a surety bond, in order to take out this type of insurance coverage, the policyholder is required to grant counter guarantees to the insurer so that, in the event of any claim (non-performance of the obligations undertaken by the policyholder) the insurance company may have elements to recover from the insured by enforcing such counter guarantees. That is why there is no transfer of risk. 

No transfer of risk. 
As highlighted above, the legal nature of surety insurance is that of a surety bond. 

Therefore, in order for surety insurance to exist, there must be a principal obligation to be performed when and as due by the policyholder in favor of the beneficiary (insured). In this case, the insurance company may only act in the event of damage and damage arises upon the non-performance of the principal obligation duly identified in the surety insurance policy. 

In the insurance policies regulated by insurance law, the “insurable interest” is a “risk” which is transferred to the insurer in exchange for the payment of a premium. 

In surety insurance, the existence of a principal obligation to be secured “is at all times required”. 

Taking into account the characteristics described above, this environmental insurance for collective damage infringes the consumer protection law and damages insurance users, mainly because it is confusing and therefore, misleading. 

In several opportunities we have heard that the so called “environmental insurance” approved by SAyDS (Argentine Department of Environment and Sustainable Development) may not be offered as surety insurance because that would involve deceiving not only insurance users (policyholders), but also the entire community, whereas, through the community itself, the NGOs require real environmental guarantees or, at least, real preventive mechanisms. 
It presents significant limitations in coverage which, in addition to leaving the consumer unprotected, does not comply with the purpose of protecting the environment as provided for under the General Environmental Law.

Conclusion 
It has been a few years now since the insurance market has been impacted by the new wave of environmental lawsuits occurring inside the communities. 
Every country is reacting very similarly to claims for damages: we inquire whether there are insurance companies behind covering the risk and if there is none, we look for them, and if we do not find any, we create the product required to satisfy the unsatisfied insurance demand. 
However, in the environmental market, the legal interests and rights protected are nothing but the people’s health, their life, sustainable economy and the heritage we leave for future generations. 
Therefore, this scenario clearly presents opportunities for new businesses in the insurance market, particularly for the companies that are focused on the use of insurance as an economic instrument for environmental management, with appropriate preventive purposes and focused on environmental protection. 
It is essential to work deeply and with full knowledge of all aspects related to environmental risk in order to detect the opportunities it offers the insurance market. 
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� We are not going into further detail as regards whether the pollution occurs suddenly or gradually since that issue would require specific analysis. 


� (Section 109, Insurance Law – General Liability.  


� (Section 27 defines environmental damage as any relevant alteration adversely modifying the environment, its resources, the balance of the ecosystems, or collective property or rights. 





