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Maison de la Chimie, Paris

Chairman:  Osvaldo Contreras-Strauch

MINUTES

1. The Chair welcomed those who were present and circulated a list for completion by those who would like to be added to the existing database.  

There were approximately 60 delegates present at this meeting.

2. The Chair gave those present a brief history of the formation of Working Group on 2005, and previous discussions and analysis undertaken by members of the CLWP. He explained that the Working Party has the following general plan of issues to analyse and discuss:
1) Issues related with the General Doctrine of Civil Liability (Temas de doctrina  general)

a) Liability based upon fault (RC basada en la culpa)

b) Negligence  ( Culpa o negligencia )

c) Causation in fact ( Causa del hecho dañoso)

d) Proximate or legal cause  (Causa aceptada por la ley )

e) Damages  (Los daños)

f) Strict Liability (RC estricta u objetiva)
 2) Issues related with Insurance Liability (Temas propios del Derecho de Seguros):
a) Coverages (Coberturas)

b) Ocurrence (Ocurrencia del hecho que la origina)

c) Notice of loss (Aviso de siniestro)

d) Claim procedure (Procedimiento de reclamo de siniestros)

e) Claims made policies (Pólizas “claims made”)

f) Defense of the insured (Defensa del asegurado)

g) Cooperation  duty of insured (Deber de cooperación del asegurado)

h) Expenses, cost incurred (Cobertura de los gastos y costas legales)

i) Direct action (Acción directa del tercero contra el asegurador)

j) Settlements. Conflicts of interest. (Transacciones. Conflictos de interés)

k) Insurances required by law  (Seguros obligatorios de RC)
3) Issues related with Types of Liability Insurance (Tipos de seguro):

a) Accident (Accidentes en general)

b) Automobile (De automóviles)

c) All Risk (Todo riesgo)

d) General  (RC en general)

e) Homeowners  (Para propietarios de casa particular)

f) Owners  (RC de empresa)

g) Pollution (RC por contaminación)

h) Products  (RC de productos)

i) Professional (RC profesional)

j) Directors and Officers ( RC para directores y ejecutivos)

k) Other types (Otros tipos de RC)
3. So far, up to last Meeting in  Zurich, October 2009, the Working Party has discussed the following issues:
1) Issues related with general doctrine of Civil Liability  

                        a) Definition

                        b) Causation in fact

                        c) Proximate or legal cause

                        d) Liability based upon fault 

                        e) Negligence

                        f) Strict Liability 

g) Damages 

             

2) Issues related with Insurance Liability
a) Coverage. Which types of liability are covered in the insurance market 

b) The claim and causation of damages. Claims covered

c) Occurrence

d) Notice of loss 

e) Types of policies and clauses in connection with occurrence or causation of damages and notice of loss. “Per ocurrence”, “Claims made”, and other type of policies (“Reprise du passé”; “Garantie susequente”). 
In the last meeting at Zurich, on November 2009, at the request of the Paris World Congress organisers, Liability Insurances required by law (Seguros obligatorios de RC), or, mandatory Insurance was discussed.  It noted that at that meeting it was clear that mandatory insurance (one of the topics of the Congress) was prevalent in Europe (except the UK and Germany), but, an exception in Latin America. 
The Chair continued by commenting on some of the topics previously discussed at earlier meetings.

i. The Nature and Coverage of Civil Liability Insurance

It was agreed that this generally arose from non-contractual acts or omissions although it was recognised that certain liabilities arose out of contractual obligations.

ii. When was liability triggered?  The Chair reiterated that this was an important issue for civil liability and explained that it had been discussed at an earlier meeting that liability could be triggered by different factors in different situations, such as:

a) When the act or omission occurred?

b) When its potentially damaging nature is revealed?

c) When the third party realised that he/she has suffered harm?

d) When a complaint was made to the party causing the damage?

e) When a claim was filed against the party causing the damage?

f) When a judge ordered the party causing the damage to pay compensation to the victim.

iii. A further ongoing issue, which has been the subject of earlier discussions, is the question of when a damaged third party is able to bring a direct action against the insurer of the liability.  This point was raised again during the Zurich meeting in respect to motor insurance claims, and remains of continuing relevance.

4. Building on the questions raised, and the discussions made, at the plenary on mandatory insurance the Chair suggested that this meeting would reconsider these topics within the framework of civil liability.  He asked if mandatory insurance was a good thing and whether it should be considered an achievement in those countries where it prevailed. He focussed attention on the questions that speakers of the Main Issue addressed during the morning plenary session:
a) If there is no mandatory insurance for a risk, is it still possible to speak of freedom if, in case of a loss, the indemnity is paid by the State?
b) Where is the difference between a mandatory insurance requirement laid down by law, or by a professional body, or systematically by a co-contracting party?
c) Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract?

d) Is Mandatory insurance a win/win/win... system: for the insured, for the victim, for the insurer, for the intermediary, for the reinsurer... and for the State?
5. The Chair then opened the discussion by referring to the paper on the Chilean Earthquake which had been included in Spanish within the delegate’s materials and translated into English on the web pages. In that paper is explained that, as strong earthquakes are frequent in Chile (an average of 10 earthquakes per century stronger than 8 in Richter Scale), there are very strict anti-seismic building regulations so that, even though an earthquake could be considered an “act of God”, there can be presented several situations in which liability could be alleged, affecting building-related professionals (for construction flaws), condominium administrators and insurance brokers (for lack or incomplete insurance covering earthquekes).  
6. The Discussion
The discussion from the floor opened with reference to building construction in other countries.  A Mexican delegate (Mr. Ocampo), thought that civil liability for construction failure should be encouraged but wanted to know why important constituents, such as cement and building foundations were excluded.  The Chairman explained  that exclusion could be alleged when the origin of the loss is fire, but not when it is an earthquake, that could affect building’s foundations.
This raised a further question of what standards were in place and what standards should be accepted by the public.  

A delegate from Bolivia (Ms. Sandra Ramírez) said that she envied those countries with a range of mandatory insurances.  She confirmed that in her country insurance for traffic accidents was widespread although it was non-mandatory.  She told the meeting that two companies shared the market which was considered to be non-profitable.

A delegate from Argentina returned to the topic of earthquakes and thought that it was up to the state to set up a fund to offer protection to its citizens.  In Argentina the money for the fund came from a compulsory housing tax.  He thought that this should be extended to cover all natural disasters which he said were unforeseeable.

The chair pointed out that in Chile earthquakes could be considered a foreseeable event and it was the time and the place which were not foreseeable only.  He did not entirely agree that a compulsory tax on citizens such as the housing tax mentioned was the appropriate way to compensate.  He considers that the onus should be on the individual undertaking the professional activity.  This raised the question of whether third party insurance (as held by the professional), or a type of first party insurance was the best way forward.
The meeting heard that in France, where many mandatory liability insurances exist, individuals also were required to hold first party insurance against damage caused by natural disasters and this had been the situation since 1982/3.

A dam on the Brazil/Paraguay border, it was noted by Mr. Sanabria (from Paraguay), could cause considerable damage to persons and property in either country and if this occurred who would bear the loss?  It was suggested that no insurance cover was possible and that it was the social responsibility of both states to ensure that any losses were compensated.

Coming back to the paper presented by the Chair, a delegate from Colombia told the meeting that in that country there was an obligation on building administrators to protect all the communal areas of buildings but individuals were responsible for their own possessions.  He raised the important question of determining cause in any claims an individual might bring against, for example, an engineer involved in the construction of the damaged building.  He also pointed out that in his country there was no a culture of making claims for losses suffered.
The Chair acknowledged these issues and asked again whether the WP thought that mandatory insurance was a positive or negative thing and whether insurance can supply all the answers to these difficult challenges.  He then moved on to ask the delegates about the rising cost of claims and whether this was a disincentive to considering mandatory insurance.

A delegate from Madrid (Mr. Angell), noted that there were cases reported in the media, such as the person who was scalded by the hot coffee in McDonald’s, who received $2m.  He did think that there was a trend to over-compensate when the defendant was insured and reminded the audience that it was the consumer who paid for these massive damages.  In the McDonald’s case (and others) the American juries can use the civil law to punish the defendant – award punitive damages – a concept unknown in Europe.  This was not, therefore, compensatory only and the insurance company still had to pay. Mr. Angell, who has conducted many cases in California, USA, told the meeting that the average insurance pay-out there was $70,000, so that fears of high cost of settlements in mandatory liability insurances were not justified.
It was suggested, therefore, that there had been a rationalisation of decisions overall regarding compensation amounts with those that had been very high being reduced and those that had been very low increasing.

A delegate from Chile (Mr. Peralta) notes that the existence of mandatory liability insurances could have an effect on liability doctrine and case law.  He was concerned that courts, knowing the existence of mandatory coverage, could decide cases as if liability were strict without consideration of whether there is negligence or not. He thinks that social liability or social considerations are not matters of any insurance, including liability insurance.

It was drawn to the WP’s attention that in Argentina since 2004 there has been a database in existence which will indicate the amount of damages awarded so that others can view.
In the UK (Prof. Merkin) it was thought that the trend is not to be excessive. He confirmed that US States vary considerably and that jury awards were quite often high.  The UK does not have juries in civil liability cases.

The Chair continued the discussion at this point to ask why it was that there was some reticence about mandatory civil liability insurance.  He thought that it must be good for business generally as the broker can sell other produces at the same time.

The UK delegate responded by suggesting that the reticence was linked to the type of policy issues, the predictability of claims, the fear of unknown risks which the insurance company might be covering and the problems which have arisen in the asbestos litigation focussing on whether cover was effective at the time of exposure or at the time of injury.  These difficulties continued and reinforced the reluctance of an expansion of mandatory insurance in the UK.

Delegate from Argentina thought that mandatory insurance would be beneficial for insurance brokers generally.

A delegate from Spain (Prof. Sanchez-Calero) was invited to comment on the situation in that country which had one of the highest volume of civil liability insurance in those countries represented at the Congress.  It was noted that dangerous activities all carried a mandatory insurance requirement in Spain, and in the early days there was some uncertainty about the amount of compensation.  There is a fear that if insurance covers the loss civil law cannot act as a deterrent on risky behaviour, an aim of the law in this area.  

He thought that in the area of road traffic accident ratios had now been generalised across both property and personal injury losses.  He confirmed that the judge had access to all the information about the victim and could offer fairer assistance.  The judges wanted to expand this method to all areas of civil liability compensation so that a balanced approach could be achieved.
He further noted that mandatory insurance required insurer to provide cover.  It was, therefore, mandatory to insure companies which go bankrupt and this extends to the professions also.

In Germany it was noted it was possible for the injured to bring direct action in those areas where mandatory insurance was required, but not for non-mandatory insurance.  The insurer cannot add exceptions – non-payment of premiums for example.

7. Closing Remarks and thanks
The Chair brought the discussion to a close.  He confirmed that in the area of mandatory insurance it was widespread in Europe (except the UK and Germany), but rare in Latin America.  He concluded that, in general, mandatory insurance was considered a benefit for victims, the insured and the insurance industry.  He noted that there were concerns about the levels of compensation and the undermining of the deterrent effect of the civil law where there was mandatory insurance.  For natural disasters (such as earthquakes) the delegates seemed to suggest that the state should, in most cases, compensate victims although in areas of foreseeable harms the question of civil liability still remained a possibility.
The Chair thanked all who had attended the Working Party and those who had contributed to the discussion.

8. The next WP meetings would be in Lisbon, Portugal in November 2010, followed by Asuncion, Paraguay in April 2011.
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