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Does a foreign insurer have the right of subrogation in Israel even if it does not hold a license to write direct insurance in Israel?
The status of foreign insurers regarding subrogation has been questioned several times due to the fact that the subrogation right is rendered by Section 62 of the Israeli Insurance Contract Law (1981). The argument raised in several cases against subrogation action by foreign insurers has been that The Israeli Insurance Contract Law applies to "an insurer" and that this term refers only to an insurer licensed to write insurance business in Israel.
The question is therefore whether a foreign insurer which is not licensed by the Commissioner of Insurance to write direct business in Israel, nevertheless has the right of subrogation 
The Supreme Court has so far not ruled directly on the issue of the status of a foreign insurer's subrogation rights. Nonetheless, there seem to be encouraging signs of a gradually expanding trend among the lower courts in favour of recognizing the foreign insurer's subrogation rights, basing this on the broad principle of unjust enrichment.

A recent ruling in this spirit was given by the Magistrate Court in Tel-Aviv in C.C. 45324-07-11 Ashdod Port Company Ltd. vs. Assurance Foreningen  SKULD (Gjensiding) Copenhagen
The court ruled that a foreign insurer has the right of subrogation on the basis of the principles of unjust enrichment or illegal enrichment as promulgated in the Unjust Enrichment Law (1979) which holds in its first article that "Where a person obtains any property, service or other benefit from another person without legal cause (the two persons hereinafter respectively referred to as “the beneficiary” and “the benefactor”) the beneficiary shall make restitution to the benefactor, and if restitution in kind is impossible or unreasonable shall pay him the value of the benefit."
The Unjust Enrichment Law has been considered declarative by the Supreme Court, in the sense that the equitable rule of unjust enrichment was already a recognized principle of Israeli law prior to its enactment. The principle was deemed by the Supreme Court as being fundamental and relevant to all fields of law. In the words of the former President of the Supreme Court, Justice Aharon Barak: the principle of unjust enrichment is "like the wings of an enormous eagle spread out over all fields of law, whether or not they make reference to unjust enrichment".
(FH 20/82 Adras - Building Materials Ltd. versus Harlo and Jones G.M.B.H 42 (1) PD 221, 226.)
It is in this context therefore that the SKULD court referred to the argument that subrogation does not apply to a foreign insurer who is not subject to the Insurance Contract Law. In dismissing this argument, the SKULD court ruled that the subrogation principle is but a particular form of the unjust or illegal enrichment principle and therefore exists independently and does not rely on section 62 of the Insurance Contract Law. 
In other words, the right of subrogation can be based directly on the general equitable principle of unjust enrichment and therefore applies, independent of any specific body of law relating to Insurance. 
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