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ABOUT AIDA

The International Association for Insurance Law (ATDA) was founded on 28 April 1960 in Luxembourg. At the initial
assembly, held at the International University of Comparative Sciences, the organisation's 16 founders appointed a
provisional Committee of Directors and two co-Presidents, Prof. Antigono Donati and Prof. Hans Meller, who were
entrusted with the task of promoting the foundation of national chapters of AIDA in the Latin world (Donati) and in the
Anglo-Saxon and Germanic world (Moller).

On 19 May 1960, the first national chapter was established in Irly. By the end of that year, 16 national chapters had been established
in Burope, America and Asia. The first World Congress of AIDA was held in Rome on 47 April 1962, The World Congress, which
had been proposed by Prof. Donati during the inifal assembly of ATDA, was organised by a Scientific Council of Directors chaired by
Prof. Donati in his capacity as President of the Iiaian Chapter, the host of the event. The Congress, which surpassed all expectations,
was attended by some 1,000 delegates from 50 countries. The delegates included many leading jurists and representafives of the
international insurance industry. The Congress was opened in the presence of the President of the Iiaian Republic and closed by the
Miister of Foreign Affairs. One of the members of the Mexican delegation was Emilio Portes Gil former President of the Republic

‘The first Congress was devoted exclusively to fundamental issues as Prof. Donati pointed out in his opening address: 'Considering the
large attendance at this Congress and therefore the presence of scholars of such different origins, itis necessary to reach an
understanding on questions of principle, on broad frends, and on overall architectural ines rather than on particular issues". The three
themes discussed at the Rome Congress were (1) the juridical concept of insurance; (2) the functions and scope of private insurance
and social security and (3) the state control of insurance.

During the Congress, the General Assembly of National Chapters met and approved the intenational by-laws of ATDA and appointed
officers. Prof. Donafi was elected by acclamation as the first President of the Association for the four-year term from 1962 to 1966
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ANSWERS TO THE QUESTIONS (see in blue colour)

PART TWO – QUESTIONNAIRE

1.
Basic Factors


1.1. The mandatory insurance contract or coverage requirement is laid down



1.1.1.
By law


1.1.1.1.
National law


1. Law on MTPL Insurance (EU law), 2. Code on Aviation Law,   3. Law on Managers of Sea-Airports, 4. Law on Tourist Boats 5. Law on Scuba-diving, 6. Law on Investment Companies (EU law), 7. Law  on Consultants for IPO’s, 8. Law on Public Works, 9. Law on Seamen Pensions and Others, 10. Law on Shipwrecks, 11. Natural Gas, 12. Investment Companies on Merchant Marine, 13. Organizers of Racing Teams, 14. Flying Certificate of Pilots, 15. Civil Liability of Road Assistance Companies, 16. Law on Leasing, 17.  Liability of Tour Operators (EU law), 18. Insurance Intermediaries (EU law), 19. Liability on Clinical Research (EU law)

1.1.1.2.
International law


1. Oil Pollution of the Sea by Tankers, 2. Bunker Oil Pollution of the Sea, 3. Civil Liability of Ship Owner  for death-injury of passengers, 4. Carrier of Goods by Road, 5. Carrier of Goods by Train, 6. International Air Carrier, 7. Civil Liability for Maritime Claims, 

1.1.2.
Systematically by a co-contracting party



1.1.2.1.
Bank in connection with a loan


1.1.2.2.
Lessor in connection with a lease

1.1.2.3. Director and Officers of bigger companies with considerable participation of the State in connection with their professional activities

1.2.
Context in which a mandatory insurance requirement was laid down 



1.2.1.
Insurance was made mandatory




1.2.1.1.
Without haste



Such insurances are the above under 1.1.1.1, number 1, 9, 16, 18 and 1.1.1.2, numbers 1-7.



1.2.1.2.
In haste

Such insurances are the above under 1.1.1.1, number 2-8, 10-15, 17 and 19.

1.3.
Nature of the risk



1.3.1.
Property insurance

Such insurances are the above under 1.1.1.1, number 8 (partially) and number 9 (partially)



1.3.2.
Liability insurance




1.3.2.1.
Professional or business liability




Such insurances are the above under 1.1.1.1, number 2- 4, 5 (partially), 6-8, 9 (partially), 10- 12, 13 (partially), 14- 19 and 1.1.1.2, 1-7.
1.3.2.2. Liability in private life

Such insurances are the above under 1.1.1.1, number 1, 5 (partially), 13 (partially).



1.3.3.
Personal insurance




1.3.3.1
Life insurance




Such insurance is the above under 1.1.1.1, number 9 (partially).



1.3.3.2.
Health and/or accident insurance




Such insurance is the above under 1.1.1.1, number 9 (partially).

1.4.
Exclusions



1.4.1.
Permitted exclusions



 In marine and aviation insurances, in transport of goods insurances as well as in non-consumer credit insurances no specific restrictions exist as to exclusion permitted to be stipulated. Also the general law in personal insurances provides that in the absence of agreement to the contrary, the insurance shall not cover insured risk arising directly from acts of war or ionizing radiation. 


1.4.2.
Prohibited exclusions

The general insurance contract law provides for insurances other than the above under 1.4.1 that the insurer can not insert exclusions if they are not provided in the law and if they are not dictated by the insurer’s technical requirements. Further MTPL Law prohibits exclusions other than a) when the driver was under the influence of alcohol or toxic substances, b) has used the car in a different way than the official license and the declared one to the insurer, c) if the driver was not in a possession of a driving license (the non-coverage can not be opposed to the victim).


1.4.3.
Imposed exclusions



The general insurance contract law provides that no insurance cover is to be provided if the occurrence of the insured risk results from war, civil war, rebellion, or civil commotion as well as no insurance cover shall be provided for losses arising from natural deterioration of the insured items. 

1.5.
Penalties for lack of insurance


1.5.1.
Criminal penalties



According to the law on MTPL, the owner or possessor of an ‘uninsured motor vehicle’ is punished with imprisonment between two and twelve months plus fine of 300 euros at least, disregarding if he is the driver or he accepts another person to drive the car. The same punishment is provided for the driver who is not the owner. 


 According to the law of tourist boats, an imprisonment between 6 months and 5 years may be imposed.



According to the law of Tour Operators, an imprisonment up to 3 months plus fine of 60 euros may be imposed.



1.5.2.
Administrative penalties




1.5.2.1.
Disqualification from practising or carrying on a profession, occupation, trade or business




According to the law of Tour Operators, a withdraw of the license may be imposed (temporary for 6 months or definite).



According to the law on Insurance Intermediaries, an erasure by the relevant Registry is imposed.




1.5.2.2.
Other penalties




According to the law of tourist boats, an administrative fine between ca 600 and ca 15.000 euros may be imposed.




According to the law on Natural Gas, an administrative fine between ca 60.000 to ca 300.00 euros may be imposed.



According to the law on Insurance Intermediaries, an administrative fine up to 1.500 euros may be imposed.

1.5.3. Civil penalties
Indirect as far as lack of insurance can be regarded as breach of contractual obligation of Tour Operators vis a vis their clients, consumer unions can address class action claiming among others for civil penalties provided the consumer protection law. 
2.
Methods of Effecting Mandatory Insurance
2.1. Taking out of a contract covering the risk

2.1.1. No

2.1.2. Yes

2.1.2.1. Under an individual contract: 
Such insurances are the above under 1.1.1.1, number 1-13, 15, 16,18 (partially),19  and under 1.1.1.2. (all numbers).
2.1.2.2. Under a group contract

Such insurances are the above under 1.1.1.1, number 14, 18 (partially) as well as E&O for some professionals, such as stoke brokers.
2.1.3. Selection of the risk by the insurer: Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract?

2.1.3.1. No.  Consequences?

2.1.3.2. Yes: MTPL insurer can reject application. In this case if applicant gives evidence that he can not find coverage, a Special Committee defines special premiums and conditions after estimation of the nature of the risk and other circumstances and based on these MTPL insurers are obliged to proceed with the coverage. Breach of this obligation can lead to fines not excluding the withdraw of the license on MTPL activities.
2.2. Coverage automatically included in a freely effected contract
2.2.1. No (but some kind of free concluded contracts presuppose the existence liability insurance of the contracting party).  
2.2.2. Yes

3. Financial Aspects
3.1. Amount of cover
3.1.1. Limit of cover 

3.1.1.1. Unlimited cover
3.1.1.2. Legally required minimum cover
Such insurances are the above under 1.1.1.1(all numbers) and 1.1.1.2 (all numbers). 
3.1.2. Deductible

3.1.2.1. Prohibited 
3.1.2.2. Mandatory

3.1.2.3. Optional (although not very clear), but only in mandatory civil liability insurances which provide direct claim of third party and exclude insurer’s right to raise objections deriving from the insurance contract against third party.
3.2. Amount of the premium

3.2.1. Fixed by the state

3.2.1.1.
No, never
3.2.1.2. Yes

3.2.1.2.1. Percentage of another premium

3.2.1.2.2. Same amount for all policyholders

3.2.2. Freely fixed by the parties

3.2.2.1.
No, never

3.2.2.2. Yes 
3.2.3. Bonus-Malus system (premium reduction or increase according to the policyholder’s individual claim history during the previous year) 

3.2.3.1. Unregulated

3.2.3.2. Regulated

3.2.4. Do policyholders consider the premiums charged for mandatory insurance

3.2.4.1. Acceptable
3.2.4.2. Unacceptable?

3.2.5. If the insurance were not mandatory, would the premium charged for it be

3.2.5.1. The same?

3.2.5.2. Significantly higher
3.3. Financial data: Are there studies making it possible to know:

3.3.1. The profit or loss generated by mandatory insurance (premiums received/claims paid)?

3.3.1.1. Profit

3.3.1.2. Loss 

3.3.2. Whether the risk in question would be insurable if it were not mandatory?

3.3.2.1. Insurable

3.3.2.2. Uninsurable

3.3.2.3. Insurable, but at a higher premium or with less extensive cover

3.3.3. Whether persons exposed to a given risk (e.g. hurricane, flood or other natural disaster) would voluntarily take out insurance against it if it were not mandatory?

3.3.3.1. Few persons would take out the insurance

3.3.3.2. Many persons would take out the insurance

4. Reinsurance

4.1. Mandatory reinsurance 
Does not exist.

4.1.1. Obligation for a private reinsurer

4.1.2. Obligation for a public reinsurer

4.1.2.1. In the form of classic reinsurance

4.1.2.2. In the form of a state guarantee fund

4.2. Attitude adopted by private insurers in your country
4.2.1. Refusal to reinsure mandatory insurance

4.2.2. Agreement to reinsure mandatory insurance

4.2.2.1. With domestic insurers

4.2.2.2. With foreign insurers

4.3. Economic aspects
5. International Aspects
In order to simplify an extremely complex issue, please find below a few practical questions.

5.1. Does your country have any law that deals with the issue of mandatory insurance in an international context?

5.1.1. National legislation (MTPL law)
5.1.2. International treaty 

All 7 categories mentioned above under 1.1.1.2. 

5.2. Where insurance is mandatory in your country for a given activity, are foreign persons required to carry such insurance in order to engage in that activity in your country?

5.2.1.1. Yes, and they must take out the insurance locally( but insurance can be taken from another EU country based insurer if the insurance refers to professional activity of the insured).
5.2.2. Yes, but they may carry the insurance by taking it out in their home country (but this is rather not the case if the insurance refers to operation and/or devices and/or means of transfer, the question can not be answered unitedly, for all the cases where insurer is based in EU or not.
5.2.3. No, they do not need to carry the insurance to engage in the activity

5.3. Is it legal to take out mandatory insurance with a foreign insurer?

5.3.2.1. No (at least for those kinds of mandatory insurances where the insured party has a direct claim against the insurer and insurer is excluded from the right to raise objections deriving from the insurance contract against third party. This legal issue has not been examined in practice yet)

5.3.1. Yes (for mandatory insurances other than those mentioned above under 5.3.2.1. This legal issue has not been examined in practice yet)
5.3.1.1. In the event of litigation between the insurer and the policyholder, what law would the court apply?

5.3.1.1.1. The law of the insurer

5.3.1.1.2. The law of the policyholder

(This legal issue has not been examined in the practice yet)
5.4. Particular case of mandatory coverage included in an optional contract: Where the optional contract is taken out abroad,

5.4.1. The mandatory coverage 

5.4.1.1. Is included in the contract by the foreign insurer

5.4.1.2. Is not included in the contract by the foreign insurer

5.4.2. The premium (or fee or charge) for the mandatory coverage, which is to be paid to the body in charge of collecting it (insurer, guarantee fund, etc.),

5.4.2.1. Is nevertheless paid to this body

5.4.2.2. Is not paid to this body

6.
Assessment and Recommendations


Do you think:

6.1. The system of mandatory insurance (or coverage) should be prohibited? No as regards liability insurance but it should be very limited to property; as regards personal insurances the answer depends on the social insurance structure and the kinds of coverage. 
6.1.1. As a matter of principle: No coverage should be mandatory.  Reasons:

6.1.1.1. Violation of the freedom to contract

6.1.1.2. Lack of selection of the risk

6.1.1.3.
Interference with competition

6.1.1.3.1. Among insurers

6.1.1.3.2. Among policyholders

6.1.1.3.3. At an international level (see 5.2)

6.1.1.4. Other

6.1.2. For practical reasons: There are ways all the reasons mentioned below to be avoided. 
6.1.2.1. In the event of refusal, problem of compelling an insurer to provide coverage

6.1.2.2. Reluctance on the part of reinsurers

6.1.2.3. Other

6.2.
The current mandatory insurance should be repealed? 




6.2.1.
Property insurance (see above under 6.1)



6.2.2.
Liability insurance (see above under 6.1)
6.2.3. Personal insurance(see above under 6.1)
6.3. Mandatory insurance should be confined to certain specific risks?

6.3.1. Civil liability: motor vehicle, medical malpractice, etc. Yes.
6.3.2. Property damage: disasters, main residence, business interruption, etc. Partial coverage of disasters, in particularly earthquake damages, may be under certain circumstances introduced as mandatory.
6.3.3. Personal injury: through individual or group insurance, for children, etc. No by law, but by private labour group insurances.
6.3.4. Death insurance: for borrowers, etc. No by law, yes by contract.
6.3.5. Life insurance: retirement, etc. No by law, but by private labour group insurances.
6.3.6. Dependency insurance


6.4. Some types of mandatory insurance should be developed?

6.4.1. Which ones? Disaster risks, risks to the vulnerable and those in a weak situation (the elderly, children, victims of loss or injury caused by liable third parties), etc. Environmental pollution
6.4.2. At a national, international (European Union, Mercosur, etc.) or worldwide level. At international level.
6.4.3. For moral reasons: solidarity, protection of victims, etc. Solidarity
6.4.4. For reasons of efficacy:

6.4.4.1. Access to insurance facilitated by mutualisation: lower premiums

6.4.4.2.
Need to compel those who do not concern themselves with precaution, prevention, contingencies, etc. Need to protect third party injured and consequences of environmental pollution. 
6.5. If you agree with the principle of mandatory insurance, do you think:

6.5.1. Mandatory insurance should be effected

6.5.1.1. By taking out a specific insurance contract? Yes.
6.5.1.2. By automatic inclusion in an existing insurance contract?

6.5.1.3 By developing group insurance contracts? 
6.5.1.4.
By obliging insurers to provide insurance? Yes under certain circumstances.
6.5.2. A rate of premium should be

6.5.2.1. Fixed by law? 
6.5.2.2. Fixed freely? Basically freely, exceptionally earthquake damages could be fixed by law.
6.5.3. A Bonus-Malus system (premium reduction or increase according to the policyholder’s loss experience) should apply? Yes in principle, but its implementation should be controlled by the Supervisor.
6.5.4. The limit of cover should be

6.5.4.1.
The same for everyone? 
6.5.4.2.
Subject to a minimum? Yes.
6.5.4.3.
Freely determined by the parties?

6.5.5.
Clauses defining the risks covered and the exclusions should be imposed by law ? Clauses defining the risks covered should be imposed by law, but the intervention of the law on the exclusions should be limited and depends on whether the insured party has a direct claim against the insurer and insurer is excluded from the right to raise objections deriving from the insurance contract against third party. 
6.5.6.
Reinsurers operating in the relevant domestic market should be required to provide reinsurance? Yes.
6.5.7.
The state should act as last-layer reinsurer? Yes but limited mainly to disaster risks.
6.5.8.
A Guarantee Fund system should be established? Yes.
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