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PART ONE - PRESENTATION OF THE TOPIC

1. Financial Implications

Regarding to the compulsory insurances existing in Italy, the coverage of related risk should be certainly possible even without compulsoriness, thus even if the insurance was facultative and probably without changing the insurance premium.

Only regarding to the most important catastrophical risks, in particular the risks of the natural calamities, we should say, maybe, that the universal mutuality caused by the compulsory insurance, should make easier, on the technical plan, the coverage
2. Competition Implications

a) The insurance compulsoriness doesn’t make the contract all the same by law, according to the antitrust point of view: the competition in fact, is not based only on  the price but is based on the qualitatives profiles of the products too.

b) As everybody knows, in the UE, if a member country impose a compulsory insurance for an activity on his own territory, a coverage like this is also required to a professional man that comes from another member country. Naturally this coverage has not to be made necessarily with an enterprise established in the member country hosting the professional man.

        3.Reinsurance Situation

The reinsurer have the same approach both to the compulsory insurance and to not compulsory one, and the same is for the insurer.

Both the operators, in fact, consider above all the technical aspect of the coverages (kind of risk, mutuality, statistical series,etc)

III.
Critical Assessment
1.Optional insurances

All the insurances not imposed by the State or by another public body with legislative power have to be considered facultatives.

There are in Italy some facultatives insurances regarding which the State intervens with facilities , such as life insurances, and in particular the one that have social safety nature, complementary to the compulsory retirement system, facilitated from the fiscal point of view, or like the insurances against the farm risks, facilitated through a public contribution to pay a part of it’s premium.

It’s obvious that state incentives, however not frequents, can’t reach the same result of a compulsory insurance.

2.Trend in Mandatory Insurance

a)The prevision of compulsory insurance seems to be on a constant increase, because it’s very strong the tendence in the modern State more developed, to assure levels more and more high of social safety.
The subjects that can lead on to the prevision of a compulsory insurance are different, but however the one can have a benefit from this kind of coverage, and here are not included the insurance enterprises, considering that the legislator should make compulsory also a risk insurance that are difficult to cover.
b)There are not movements directed to the abolition of compulsory insurance.

PART TWO - QUESTIONNAIRE

1.
Basic Factors
1.1.1. The compulsory insurance is determined by national laws for autonomous policy choices and for implementation of Community Directives or international conventions. In areas under their jurisdiction the autonomous regions have  also the power to provide for the compulsory insurance. 
1.1.2. The first area of intervention for which was considered the compulsory insurance has been that of the social security. Law 350/1898, establishing the National Fund for Old Age Pensions and disability of the workers in the industrial sector, used the outline of an insurance contract for private pursuit of social goals that are refined in 1919 with the extension of the compulsory insurance for all the working categories, including employees. The following laws of compulsory insurances where in 1929 for the sickness of employees of the industrial sector, in 1933 for the workmen compensation of the accidents at work ( and a similar obligation was estabilished for the sporting activities), for unemployment and, on the health side, for the tuberculosis, in 1943. for the sickness.of all the workers. To manage the compulsory insurances three national institutes were created: in 1933 the INAIL National Institute for the accident at the work, in 1935 INPS National Institute for the invalidity and the pension schemes, in 1943 INAM, National Institute for the sickness of all the workers.  The legislation on social insurance has been integrated by many legislative amendments and new rules in the second half of the 20th century, until the last pension law to reform the compulsory and complementary pension system and in the field of health protection with the creation of the Health National Service. Other laws have introduced compulsory insurance for accidents, sickness and liability of persons exercising voluntary social jobs, for blood donors, for the ministerial personnel sent abroad, and in the accidents at work with a number of steps until the law of 1999 with the compulsory insurance for housewives; mandatory insurance against accidents of pupils of the schools are set by regional laws. 
The largest body of legislation establishing the compulsory insurance is concerning the risks of civil liability. There are those arising from circulation of motor vehicles with the law on civil liability for cars and boats n190/1969 and subsequent amendments and additions to the Legislative Decree no. 209 of 2005 with the new Code of Insurance, those - regulated by international conventions - for air transport, nuclear risks, the risks of pollution, the risks deriving from production, trade, use of cylinders of oil and or natural gas; those dealer or public works or to the ruins of the big construction defect, the designer of public works and his assistants; those connected with ' exercise of professional activities, for medical and paramedical staff, the business advisory services, fiscal consultant , agents and brokers of insurance and of financial investments, the sale by mail order, travel agents, ski schools, hunting exercise 

The third category of legislation is that much on compulsory of insurance against fire and theft of property mortgaged as security for credit land and against infidelity of the staff from agencies and insurance brokers. 

1.1.1.2. They always asked to amend national laws as defined in international conventions of the insurance crew and passengers, and damage caused to third parties in case of accidents in air transport; that the risks of nuclear energy, while for the damage Marine Pollution (Brussels 1969 Conventions on Maritime mandatory insurance for oil pollution damage) and against potential damage for oil deposit at land (International Convention on Liability and Compensation for bunker oil pollution damage 2001, that came into force on November 2008) .The insurance of Motor Third Party Liability comes also from international commitments with the OECD Convention and now is regulated on the basis of  EU directives transposed into domestic legislation. 


1.2..In Italy, after the compulsory insurances creating in the years ’20-’40 the system of social security,  the necessity to make compulsory other  kinds of insurance arose from ’60, with a strong and costant progression during all the ’90 and even, from 2000 to 2006, have been issue about 30 legislative measures providing compulsory insurance.The most important compulsory insurance on social plane are always  fruit of a long and meditative elaboration phase, but we have to say that many others are often the fruit of a contingent approach or they have been issue for the urgent needs of a specific event too.

1.3 See attachment the list of laws on mandatory insurance
1.4 The laws that provides the compulsory insurance usualy don’t consider the problem of the exclusions, generically and positively delineating only the risk that have to be covered. Different is the case when the law  (at secondary level) expressily provides for the text of policy, that includes the exclusions too.
Exclusions are generically permitted, but, in case of mandatory liability insurance for motor vehicles, the injured party is granted a direct right of action against the insurer of the motor vehicle that caused the injury and no exclusion could be opposed by insurer to the injured party (art 144 insurance code) 

An example of permitted exclusion can be, in third party insurance, the drunken driwing (the insurer pay the injured and then he will payed by the insured)

An example of imposed exclusion can be found in the insurance against damage during the execution of a public work, when the law expressly excludes the coverage for force majeur and third party damages
1.5 In our system there aren’t penal sanctions for the non draw of compulsory insurance.

There are, instead, both administrative pecuniary penality – for example, highway code states that everyone circulate without coverage of third party insurance have to pay an administrative sanction from Euro 779 to Euro 3.119 – and disciplinary sanctions, like for example:

a)  d. lgs. N. 182/2006 foreseen that, if the insurance for professional liability is not made, the notary can suffer a disciplinary procedure, according to art. 147, l. 89/1913 (sanctions can go from the censorship to the lay-off until one year and, in heaviest cases it leads to dismissal);

b) In subject of certified organism, in building sector (D.M. n.156/2003) the non draw of civil liability insurance cause the lose of the qualification;

c) Is foreseen the strike off the professional register for the insurance agents in case of non drawing of civil liability insurance (art 62. Reg. Isvap n. 5/2006).

Sometimes, besides, insurance is the necessary condition  to joing the professional register, such as in the case of the auditing company: art. 161.4, l. 252/2005 foresee that “to join the professional register, the auditing companies must have fit bank, insurance or broker warranty registered in the special list foresee by the art. 107, d. lgs. 1993 September 1st  , n. 385 or they have to draw a civil liability insurance policy for neglicences or professional mistakes, that includes unfaithfulness employees warranty, to cover risks that are due to the auditor activity…”

2.
Methods of Effecting Mandatory Insurance

2.1.1 /2 In our system there are usually individual insurance contracts, drawn on the initiative of everyone has insurance obligation and they are freely prepared by insurance company. Sometimes, particularly when is involved a public subject, is the same body of legislation that foresee to the planning of a text of policy contract that can satisfate the public interests. Sometimes, is foresee too the use of collective agreements: for example, for the civil liability insurance notary (. Lgs 186/2006) is foresee a coverage collective system that should be nogotiate by National Notary Council – with uniform conditions – in the name of all the notaries operating on national territory.
2.1.3 In italian third party motor vehicle insurance is foresee the obligation for insurer to agree all kind of risk of road traffic. This italian law has been impugn before the European Court of Justice, and we are waiting the pronunciation. The Attorney General of the same Court shows his conclusions, underlining the differences between the obligation to agree foresee in italian law and the european legislation, above all the european laws about competition.

2.2. There aren’t this kind of cases in Italy. According to european legislation, besides, can’t be imposed uniform contractual conditions, in principle.

2.2.1. There is no reason to have the automatic inclusion in an optional contract  of a mandatory coverage
3.
Financial Aspects
3.1 Amount of cover
3.1.1. Sometimes legislation impose specific minimum financial liability limits, never unlimited.

Examples:

a) For the notaries, minimum sum insurable are fixed by a Justice Minister decree;

b) For the auditor companies, the Control Authority states the maximum sum ensurable for volume of business classes.

c) For the insurance broker, the law directly foresee the minimum “at least a milion of euro for every accident and 1,5 milions of euro every year globally for all accidents”

d) For the third party motor vehicle insurance: the law, that is based on europen legislation, request that, in case of bodily injury, a minimum of 1 milion of euro with a maximum of a 5 milion of euro per loss, and in case of material damages, 1 milion of euro at least.  

e) For hospital and sanitary employees (art. 29 DPR 130/69) the minimum sum insurable is also prescribed by law. 
  3.1.2 Deducible is facultative. It may be of two species: absolute if a certain amount will be deducted by the entity of compensation;relative if the compensation will be paid only if the damage exceed a certai limit regarding MTPL insurance the application of deducible is alternative to the applicaton of bonus/malus system
3.2. Amount of the premium
3.2.1/2 In the motor third party liability compulsory insurance tariffs were determinated by a ministerial commision until 1994. Now premium value is never fixed by the state, according with europen insurance legisletion too, but it’s freely fixed by the insurance companies, and it is under control of a governative authority.
3.2.3 In our system, bonus-malus is foresee only for third party motor vehicle insurance and it is  partially regulated by law 40/2007 art5.

3.2.4 The insured seldom consider the compulsory insurance premium acceptable

3.2.5. Tehoretically, if insurance was not compulsory, the premium should be higher, considering the problem regarding the risk anti-selection (only that believe to need insurance makes it).

3.3.
Financial data: 

3.3.1.The profits and loss made by the different kind of compulsory insurance should be deduced by different kind of studies (ISTAT, ISVAP, ANIA) whose results are not always the same. 
In the most important sector, the one of Motor Third Party Liability , after the losses of years 90, despite the increase of premiums that has made the following order of administrative rates in years 2000 and an essential technician balance was obtained.
3.3.2 The risks actually covered by compulsory insurance could be however insurable probably with a higher premium.
3.3.3. It’s necessary to value the single case, considering the risk perception from the people, the probability calculus that the damage appears,etc. Generally, if it were not mandatory insurance, only few person exposed to a given risk would voluntarily take out insurance against it.
4. Reinsurance

4.1 In Italy there are not hypothesis in which direct insurer is obliged to the reinsurance. A compulsory reinsurance system should be useful for the catastroph risks, particulary the one of the natural calamity and other important events.

5.International Aspects

5.1.. In case of european directives foreseen compulsory insurance, these are received through the instrument of the yearly community law (and legislative delegates acts).

Instead, in case of other international sources (for example international Conventions that regulate predominantly the air transportation insurance, or like the Convention of Bruxelles, nov. 29 1968 on maritime mandatory insurance for oil pollution damages.), it’s necessary a expecial  law of ratification.

5.2. Obviously foreign people must sign this insurance and it have to be exactly alike what legislation asks about the contents and it must be gave from an enterprise that can work in Italy too, established or in freedom of services, except for that foresee for free circulation of professionist (art. 23 par 2, directive n. 2006/123/CE, that regards the services of the home market)
5.3.
the law applicable to the contract is usually one of the country that has provided for the compulsory. 

5.3.2 It’s necessary the foreign insurer is legitimate to operate in our Country, authorized by the italian law or, if he is a community insurer, he can operate in regimen of freedom of establishment or  of free provision of services.

5.3.2.1. As regards agreement obligations born in the UE, the EC regulation n 593/2008,  about law enforceable to the contractual obligations (Roma I), foresees this discipline.
For the insurance contracts that cover “high risks”, there is freedom of choice of the law to apply; if there isn’t a choise, is foresee that the law to apply is the one of the Country in which the insurer have his usual residence.
 For the insurance contracts that cover “mass risks”, parties can choose one of the following laws:

a) The law of the Country where the risk is ubicate, with the exception of the hypothesis that the insurance contarct is limited for events that appears in another member State (in this case is applied the law of this State)

b) The law of the State where the insured have his usual residence

c) In case of the life insurance, the law of the State where the insured has his citizenship

d) When the contract regards risks that are located in different member States and joined to the trading, industrial or professional activities of the insured, the law of one of these Countries or the law of the State where the insured has his residence.

If there isn’t a choise, instead, is applied the law where the risk is ubicated;

For the compulsory insurance contracts (third party), there are other “additional rules”:

a) If there is a conflict, is prevalent the law of the Country that foresee the compulsory insurance respect to the law of the member State where the risk is ubicated.

b) The member States can establish in any cases that the contrat should be regulated by the law where there is the compulsory insurance.

As regards to the contractual obligation extra UE, we apply the Convention of Rome 19 June 1980.

5.4.In our system are not foresee hypothesis of compulsory coverage included automatically in a facultative contract.
6.Assessment and Recommendations
6.1Undoubtedly the compulsory insurance makes problems both for the insurance enterprises either for the insured and consequentely should be limited to that cases of evident and real needs. These cases  shouldn’t be individuate only considering the market trends, but rather should be individuate on the basis of the necessities that springs from social sensitivity, because the existance of the compulsory insurance is essentialy due to safety social reasons.

6.2.There aren’t cases “necessity” to exclude the compulsorisness of a certain insurance. Besides, as yet said (sub 6.1), it’s necessary to meditate about the foresee of this obligation, even according that should be the effects which will fall on the same obligation.

6.3. In Addition to those already provided for Italian laws would be necessary to introduce the mandatory insurance for damages from natural disaster (earthquakes, tidal waves, floods, flooding)
6.4. Some kinds of compulsory insurance should need to be developped, like -as indicated sub 6.3-  the insurance for catastrophal risks of natural calamities.
So we can think to a largest interest of the national one, remembering that any kind of insurance must be connected to the local reality

It must ensure the protection of injured in a car accident (especially children, elderly, disabled) by the application of the principle of strict liability also provided by the European union and the settlement of direct damage to its insured by the company, as determinated by the legislative decree 209/2005 

6.5.1 In our opinion the best instrument to make effective the compulsory insurance should be an individual contract, in competition regimen and without a general obligation to sign contract for the insurance companies. We believe that this kind of system behave the possibility for obliged parties to obtain a coverage. Only for third party motor insurance and for the catastrophal risks, we justifie a discipline that warrant the risk also by obliging insurers to provide insurance.
6.5.2 However premium instalment should be freely fixed by the companies, to permit selection of risks.

6.5.3. The bonus-malus system, foresee in our system exclusively for third party motor vehicle insurance, is only one of the possible systems for the trend of the risk measuring. Other systems can be defined by practice.
6.5.4. Is in the legislator interest to fix uniform minimum for an effective functionig of compulsory insurance and this appears, in particular, for some kind financial limit of liability insurances that has considerable social importance (like third party motor vehicle insurance).
In damage insurance (not third party), instead, the coverage limit is fixed around the good value.

However, in our opinion, the insurer should be free to offer different financial limits, also bacause  the variations very little affect on the amount of premium
6.5.5The parties should be free in the name of their liberty of  contract to don’t change the competition.
6.5.6. The reinsurance free market can offer any kind of coverage without the imposition of any obligation.
6.5.7. This kind of intervention should be certainly necessary in case of catastrophal risks, in particular of natural calamities that in Italy aren’t object until now of a compulsory insurance.
6.5.8 The existing warranty funds in Italy (for road victims and hunting victims), operate when compulsory insurance doesn’t work (due to not fulfilment from the insured or due to financial crisis of the company 
