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Abstract

In insurance law, the insurance broker is the agent of the insured. However, the law also makes brokers the agent of the insurer for certain duties. 

The paper discusses and critically analyses the obligations of the broker vis-à-vis the insurer in English common law as well as in the continental law.
Introduction

The broker generally acts as the agent of the assured, but there may also be cases where the broker acts on behalf of the insurer and owes him various duties. Thus, and in this context, the agency relationship created is of a double character.
 In HIH Casualty and General Insurance Co v JLT Risk Solutions
 brokers who had expressly undertaken to forward to their reinsured management, reports of a third party, were also under a duty to alert and advise the reinsured of any breaches of warranty by the assured. HIH Casualty and General Insurance Co v JLT Risk Solutions
  sparked concerns across the insurance and reinsurance world, for it encompassed the presumption that the post-placement duty to alert the insured and the reinsured as to any coverage concerns applied not only in unusual circumstances. In a back to back context it showed that brokers should discuss with the insured before sending information to the reinsured, be alive to the potential for any conflict and also seek advice if concerned. 
Obligations Owed by the Broker to the Insurer – The Examination of Case Law
The broker is responsible to advise on the operation of the policy. Case law, such as Sarginson v Moulton (1942)73 Ll.L.R. 104, Strong & Pearl v Allison & Co (1926) 25 Ll.L.R.    504, King v Chambers & Newman [1963]2 Lloyd’s Rep.130, Victor Melik & Co Ltd v Norwich Union Fire Insurance Society [1980] 1 Lloyd’s Rep.523 clearly demonstrate so. As stated above, in HIH Casualty and General Insurance Co v JLT Risk Solutions
, although no general duty to monitor activities or insurance needs of assured while policy subsists, a duty of care may be owed.
HIH Casualty & General Insurance Limited (“HIH”) had fronted insurance providing a form of guarantee to certain investors in film projects against the risk of failure of the investments. The scheme involved the provision of finance by investors through a trust company for the production of three “slates” of films, supported by insurance and back-to-back reinsurance against the films not generating sufficient revenue to repay the finance. The defendant insurance brokers, JLT Risk Solutions Limited (“JLT”) placed the insurance and the reinsurance and in doing so it became the agent for the insureds and the insurer in its capacity as reinsured. After the placement, JLT learnt from a series of risk management reports created by the producers that less, than the projected number of, films were being produced. The minimum number of films to be made was an express term of the insurance and reinsurance. Fewer films meant that the prospects of the venture generating enough profit to repay the finance were reduced. JLT passed copies of the reports to HIH, but did not draw HIH's attention to the potential coverage implications of the reduction. The scheme subsequently failed and a claim was made under the insurance. HIH failed to appreciate the significance of the reduction in the number of films and paid out under the insurance. Thereafter, it sought to recover from its reinsurers. The reinsurers successfully argued that the minimum film requirement was a warranty and escaped liability. Unable to recover from reinsurers, HIH brought a claim against JLT in negligence for failing to inform HIH of the material change in the risk by virtue of the reduction in the number of films. The critical issues in the case were (a) whether JLT had a duty to alert HIH to the risk that the reduction in the number of films might jeopardise its reinsurance, (b) if so, whether JLT had discharged that duty by forwarding copies of the risk management reports and (c) whether any breach was the cause of HIH’s loss. 
At first instance, Mr Justice Langley found JLT did owe a duty in these terms and that it had been breached, but that HIH had caused its own loss by paying out under the insurance policies when it had no liability to do so. All these findings were all challenged on appeal.
The Court of Appeal upheld Langley J's judgment on all the issues. The Court of Appeal indicated that, although post-placement monitoring obligations might not arise in every case, in circumstances where a broker had been at the centre of devising and structuring a “high risk, high premium” insurance and reinsurance scheme, it was a strong candidate for attracting a duty in these terms. Here, in all the circumstances, JLT had a duty to monitor the information it received and to alert both the underlying client and HIH to any risks to the cover. Imposing a duty on the brokers to alert HIH (in its capacity as reinsured) to potential coverage defences does not sit easily with the broker's interest in ensuring that the underlying insured's claims are paid. The Court of Appeal was dismissive of the suggestion that this apparent conflict meant the duty should be excluded. By contrast, it reinforced the imposition of a duty because a potential risk to the reinsurance cover would necessarily reflect a corresponding risk to the insurance cover, which HIH in its own interests might want to do something about. The Court of Appeal upheld Langley J's finding that it was insufficient for JLT to discharge its duty simply by distributing the risk management reports. JLT ought to have drawn HIH's specific attention to the film reductions that were mentioned. The fact that HIH might independently have come to the conclusion that there was an issue was not an answer to the point because it was the broker, not HIH, who was familiar with and an expert in the film finance business. 
That is not to say a broker is under a duty to assess what in any given case the legal effect of a policy provision may be. Rather, a broker is required to identify information that is of potential importance to the cover. Here, information as to the reduction in the number of films plainly was. JLT escaped liability because its breach of duty did not cause HIH's loss. Had JLT complied with their duty, the Court of Appeal found that the likelihood was that reinsurers would not have agreed to continue with the reinsurance notwithstanding having been notified of the reduction in the number of films. Moreover, HIH had paid the claims in circumstances where they were well aware of the reinsurers’ position as the effect of the reduction. Accordingly, the true cause of the loss was HIH's payment of the insured's claims when it had no legal liability to do so. 
Insurance brokers looking for clarity and finality as to the scope of their post-placement duties will be disappointed by this decision.
  
Auld LJ recognised the importance of the factual context of the case, noting that a broker at the centre of devising and structuring a risky scheme of this sort was a strong candidate for post-placement obligations of the sort alleged.
,

May LJ and Longmore LJ agreed. However, Longmore's LJ's judgment seems to expound more than just a duty limited to these facts, but one of more general application.
, 
 
The court recognised, but was not swayed by, arguments about the potential conflicts of interest that this post-placement duty may create when the broker owes duties to both the insured and reinsured. If there is information which may potentially put cover at risk, both clients will want to know about it and, “in normal circumstances”, both clients should be informed. 
Brokers are independent agents appointed by the assured to carry out various functions. The principle of the agency duty owed by the broker to the insurer is entailed in the functions a broker is called to perform and is unquestionable as long as the broker, by so acting: a) does not bring about a conflict of interest or, alternatively, b) as long as the assured has given his full informed consent to the broker acting in such a function.
 

With regards to the first case where duty owed by the broker to the insurer is unquestionable, in Pryke v. Gibbs Hartley Cooper
 Waller J. ruled that the broker did not owe any general duty of care to the underwriters, but that the assumption of this particular responsibility was enough to impose a duty of care on the broker in undertaking the investigations.
 
Where the insurer has a duty to report facts to the underwriter, failure to report may prove detrimental. The practical operation of the London insurance market, and in particular that of Lloyd’s, places brokers in a position whereby they do carry out functions for both parties to the insurance transaction. In General Accident v Tanter (The Zephyr)
, Hobhouse J. commented that the broker was the “servant of the market”.
  
The position in continental law 

In other countries, the position is similar. In continental jurisdictions like Greece and Germany post-contractual information duties are regulated in the complex of insurance contract law.
 

In German law, the broker has an information duty pre-contractually but also bears a post-placement information duty as well as all duties that any representative  would have under general contract law  (§ 181 BGB, §19 VVG). He also bears a duty to inform the insurer of any alteration in risk’s nature as well as an obligation to collect the premium and payments on behalf of the insured. 

In Greek law, the most usual obligation is a de lege one and the payment of a commission to the broker is owed for the conclusion of his task of effect of the insurance contract. However, it is also usual that by special separate contractual agreement other obligations are being agreed.
Conclusions
It is arguable that the post placement duty to alert the insured for coverage issues applies always and in all circumstances. Re back to back cover, brokers are to discuss matters with the insured before sending information to the reinsured. Although the traditional role of the broker is that of acting as an agent of the assured but this rule has an exception and brokers have also obligations vis-à-vis the insurer. In continental jurisdictions such as Germany and Greece post-contractual information duties towards the insurer may be indirectly regulated via clauses found in the complex of insurance contract law
.

All in all the obligations of the broker vis-à-vis the insurer help better safeguard the interests of all parties involved in the insurance process and, thus, an overall optimal placing of the insurance and reinsurance business.
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