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INTRODUCTION

All legal systems seek, through the limitation period, to reach a balance between the substantive right of a claimant on one hand, and the interest of the defendant to be discharged from the fear of being sued and from the need to preserve evidence to prove his defence on the other hand.  The delicate balance between these respective interests is a matter of public interest which considers the right of access to the courts of law as a fundamental right which should be barred only in limited and specific circumstances. In insurance and reinsurance, the right of the insured/reinsured is weighed against the burden on insurer/reinsurer to preserve funds for potential future claims, for a long time.
Although the rules that define limitation period are 'technical', in the sense that they bar the cause of action solely on the basis of the lapse of a specified period of time (varying in the different jurisdictions from 3 to 20 years), however, every jurisdiction considers the circumstances surrounding the cause of action, and sets specific factors, the existence of which prolong the period or stay its running.
From comparison of the various answers to the questionnaire, it seems that personal circumstances, such as minority of age and incapability would extend the period of limitation in all jurisdictions. This seems also the case in the event of fraud and deceit in most jurisdictions. On the other hand, circumstances such as residence outside the jurisdiction are considered as valid reasons for extension in only a few jurisdictions.
In some jurisdictions the rules of limitation are considered as part of the Procedure Law and hence do not affect the right itself, and in others, they are considered as substantive.  Where the rules are part of the substantive law, it is interesting to note that in some jurisdictions lapse of the limitation period abolishes the right itself, while in others the right continues to exists

We noticed that there is no correlation between the nature of the rules of limitation and the time frame to raise a time bar plea. In some jurisdictions, due to the fact that the limitation period is considered a procedural matter, defendant must plea it at the first opportunity after submission of the statement of claim, otherwise be considered as if he had waived this defence. In other jurisdictions, one may raise the plea at any stage of the proceedings. 

In most jurisdictions the insurance laws (which are usually consumer protective) do not apply to reinsurance, the presumption being that the parties to reinsurance agreements are able to look after their own interest.  Therefore, the limitation period in reinsurance is that which applies to the general contractual claims. 
Commencement of the limitation period is from the date the cause of action accrues.  In reinsurance, the limitation period for the cedent's claim against its reinsurers usually starts to run from the date on which the former was obligated to pay the original insured, by judgement or settlement. 
The Questionnaire and Responses

A.     Limitation Period - General:
Question 1:


What is the limitation period for civil (i.e. contractual monetary) claims?

Responses:
The limitation period for civil claims differs from country to country, and runs between 3 to 25 years. The average is a period of 10 years. The following table shows the limitation period for civil claims (unless specific provisions apply) in the responding countries:
	State
	Period

	Argentina
	10 years

	Australia
	6 years

	Brazil
	3 years

	Chile
	5 years

	Denmark
	3 years

	France
	10 years

	Germany
	3 Years

	Greece
	20 years (or 5 years for specific exceptions)

	Israel
	7 years (proposed amendment to 4 years)

	Italy
	5 years

	Serbia
	10 years

	Sweden 
	10 years

	Switzerland
	10 years (or 5 years for specific exceptions)

	UK
	6 years

	USA
	3 to 20 years


The above table specifies the general rule, whereas specific terms apply in certain areas, as follows:


Argentina:

There are different limitation periods for particular contractual claims. For example, one year for carriage, three years for claims arising from partnership contracts, two years for mortgages on vessels, etc. In all cases where the law does not provide a specific term in the civil and commercial matters- the general term is ten years
.

Australia:
Although Commonwealth law governs insurance contracts in the form of the Insurance Contracts Act 1984 (Cth), state laws govern limitation periods.  Generally the legislation is similar, if not identical, in each state.  In New South Wales, section 14(1)(a) of the Limitation Act 1969 provides that a cause of action founded on contract is not maintainable if it is raised after the expiration of a period of six years. 

Brazil:

The limitation period for civil claims is three years, pursuant to the provisions of sub-item V, 3rd paragraph, of article 206 of the new Brazilian Civil Code. This Code came into force on January 11 2003.

Chile:
Based upon the Chilean law, all civil actions have limitation periods, regardless if related to personal or real property. Civil actions have three limitation periods, depending on the kind of action:

1. Ordinary actions will be time barred in five years. Ordinary actions are actions intended to pursue the determination of a right or judgment - the limitation period starts on the date when the obligation becomes demandable. 

2. Collection lawsuits will be time barred in three years. These actions pursue the fulfillment of the liability to grant, do or not to do, and the limitation period is counted as of the date when the obligation becomes demandable. 

3. Other actions have other limitation periods:

The Chilean law envisages short term limitation periods for specific actions, as follows:  

-
Fees payable to free lance workers: will be time barred two years from the date when the fees should have been paid.

· Actions of merchants, vendors and artisans for the price of items sold at retail: will be time barred after one year from the date when the price should have been paid.

· State and city hall taxes: pursuant to our law, actions against or in favour or the State or City Halls for any kind of tax will be time barred after three years.

· Forceful eviction and actions aimed at rescinding the sales of movable property: will be time barred after six months starting on the sales date.

· Possession actions and actions aimed at requesting a reduction in the price because of hidden defects will be time barred after one year.

· Will reforming actions, actions derived from a repurchase agreement and actions related to the civil liability from a crime or unintentional tort will be time barred in four years

There are, as an exception, civil actions that have no limitation periods namely: those related to marital status complaints; actions that claim the destruction of a new work, even after the expiration of the time required to determine a right of easement when dealing with air polluting or damaging works, and marriage annulment actions.

Denmark:

The general rule as per 1 January 2008 is a 3 years limitation period for most civil claims. The limitation period commences from the due date (date of maturity).
However, if the claimant was unaware of the claim or of the debtor the limitation period is suspended until he becomes aware of the relevant facts.

There is an absolute maximum limitation period:

·             As a general rule 10 years from the due date.

·             Regarding bodily injury or environmental claims the absolute maximum limitation period is 30 years from  the date of liable action.

·             For other tort claims the absolut maximum limitation period is 10 years from the date of the liable action. 

Furthermore, it should be noted that there are a number of special limitation periods applicable to special contracts like insurance claims (re. below), product liability claims, patient's claims etc.

France:

The limitation period for contractual claims (commercial claims) is 10 years
. The Civil Code provides a longer limitation period of 30 years with respect to contracts concluded without a commercial purpose.  Where the claim relates to the nullity of a contract, the limitation period is five years from the date that the cause for avoidance is discovered
.  However, the limitation period is two years for actions arising from an insurance contract
.

Germany:

On the basis of the reform of the law of limitation, in force as of 1 January 2002, the general period of limitation in respect of civil claims pursuant to § 195 BGB
  is now 3 years. This applies in general to all claims, provided there are no relevant special provisions which will be addressed below. Pursuant to § 196 BGB, claims for transfer of title to land or to constitution, transfer, or extinguishment of a right to land or to the alteration of the subject-matter of such a right, as well as claims to counter-performance - become barred after 10 years. § 197 BGB provides for a limitation period of 30 years in some specific cases. For example, claims for recovery of property and other rights in rem, claims which have become res judicata, or claims based on enforceable settlements or enforceable deeds - are barred after 30 years. A buyer's or customer's right to action based on warranty claims
 generally becomes barred after 2 years. Exceptions are provided to this rule with respect to buildings. It is noted  that there are numerous specific regulations which apply under the law of sales and the law on contracts for work and services, as well as under the law of tenancy.
Greece:

The general prescription period is 20 years
. There are however many important exceptions to this rule that generally limit the period to 5 years. The 5 years limit includes, inter alia, claims of merchants, fishermen, loggers, lawyers, doctors, liquidators, educational institutions and many others related to products sold or services rendered. In fact the majority of claims arising from daily business transactions fall into a shorter prescription period. The prescription period for claims arising from tort is 5 years from the time the injured party became aware of the damage and of the identity of the person who is legally responsible for this damage. In any case the prescription period cannot be longer than 20 years starting from the date of the commission of the act.

Israel:
Clause no. 5 of the Limitation Law - 1958 provides that the limitation period for civil claims - claims which do not relate to real estate - is 7 years
.

Exclusions:

A.
Claim for Insurance Benefits: The limitation period in respect of a claim for insurance benefits is three years after the occurrence of an insured event
.

B.
Claim according to the Defective Products Liability Law - 1982 - a limitation period of three years
.

C.
Claim according to the Protection of Privacy Law - 1981 - the period of limitation is two years
.

D.
Claim according to the Protected Tenants Law: Claims for payment of key money or for evacuation according to the Protected Tenants Law is one year
.
It should be noted that legislative changes - reducing the period to 4 years - is considered within the Ministry of Justice.
Italy:

As a general rule, the limitation period for contractual claims is 5 years. However special (shorter)  time limits apply to insurance and reinsurance claims.

Serbia:

The Contracts and Torts Act - 1978 established a number of special time bar periods and a general time bar of ten years. The shortest time bar for monetary receivables for performance of public utility services - one year.  There are shorter periods
. Claims among legal parties in commercial contracts are time-barred in three years.

Sweden:

As a general rule the limitation period for contractual monetary claims is ten years
. There is an exception for so called "consumer claims", which are subject to a three year limitation period
. A consumer claim concerns a product, a service or some other utility commercially provided by a businessman to a consumer mainly for private use.

Switzerland:
The Swiss Code of Obligations (hereinafter: "OR") 127 sets the limitation period at 10 years as a general rule unless another law provides to the contrary; and 5 years for certain claims such as for rent or arising from retail sale of goods
.

UK:

Under English law, limitation periods are governed by statute. The principal limitation statute is the Limitation Act 1980
, as amended by the Latent Damages Act 1986 which revised the law on limitation in negligence cases. Under section 5 of the LA 1980, the time limit for bringing an action under a contract is six years “from the date on which the cause of action accrued” (see answer to question 2 below for meaning).  This period is extended to twelve years under section 8 of the LA 1980 for an action on a “specialty,” or in other words a contract under seal (like a deed) or statute.  It was held in Aiken & Others v Stewart Wrightson Members’ Agency Ltd & Other
 that some of the underwriting agency agreements entered in to by Names at Lloyds were contracts under seal, and therefore those Names were entitled to rely on a 12 year limitation period. However, where the action on the specialty is to recover a sum of money under any enactment, the time limit is again reduced under section 9 of the LA 1980 to six years from the date on which the cause of action accrued.
USA:

Limitations periods are created by statute, not by common law, and vary from state to state.  Thus, there are approximately fifty statutory variations of limitation periods in the U.S., which range from three to twenty years.  Under New York law, an action based on a contractual claim must be initiated within six years
.
Question 2:


When does the limitation period commence?

Responses:
As a general rule the limitation period commences on the day on which the cause of action accrued (the date of the violation of the right, or when the obligation becomes due):
Argentina:

As a general principle, the limitation period starts at the moment when the obligation matured, as the case is with the insurance contract, according to section 58 of the Insurance Act. However, there are some exceptions to this principle provided in the Civil Code for certain particular actions
.
Australia: 
The six year period commences from the date on which the cause of action first accrues.  Generally in a standard action for breach of contract, the cause of action is held to accrue at the time of the breach. Exactly what constitutes a breach of contract is a question of fact to be determined in light of all the circumstances including the proper construction of the contract. There is no Australian authority in relation to limitation periods in reinsurance although our courts are likely to follow the current English authority in Halvanon v Companhia Seguros
 where it was held that a cause of action accrues when the liability of the reinsured is ascertained. This may be determined by agreement, judgment or award. If a remedy is sought under trade practices legislation (for example for misleading and deceptive conduct), section 82(2) of the federal Trade Practices Act 1974 imposes a six year limitation period, running from the date when the actual loss or damage is sustained.

Brazil:

The limitation period commences at the moment of the violation of the right, whereupon its holder’s intent is born
.


Chile:

As a general rule, the limitation period starts on the date when the obligation becomes demandable. However, it depends on the kind of obligation. If it is a term obligation, the limitation period starts after the expiration date. When dealing with an obligation that is subject to the fulfillment of a suspensive condition, the limitation period starts upon determining the originating future or uncertain fact. With regard to the limitation period of contract resolving actions originated in a contractual clause that allows for the rescission for breach of contract, the limitation period commences on the contract start date. With regard to will reforming actions, the limitation period is four years starting on the date when the interested parties became aware of the will and of their legatee condition. In connection with actions aimed at pursuing a civil liability from a crime or unintentional tort, the period starts on the date of occurrence of the crime or guilty action that caused the damage.
Denmark:

The 3 years limitation period commences from the due date, i.e. from the earliest date when the claim falls due for payment.

The absolute 10 and 30 years limitation periods start to run as mentioned under 1 above.

France:

As a general rule the limitation period commences on the date on which the cause of action of plaintiff arose.
Germany:

The period of limitation begins to run as a rule at the end of the year in which the cause of action accrues and in which the creditor knew, or did not know by reason of gross negligence, of the existence of the facts on which the claim is based and of the identity of the debtor
. This means that the commencement of the limitation period is determined subjectively. An exception is provided pursuant to § 199 (2) BGB with respect to claims for damages involving death, personal injury or impairment of personal liberty. Such claims become time-barred irrespective of accrual or knowledge 30 years after the act was committed. It is therefore necessary to keep in mind that commencement of the limitation period is dependent on the creditor's knowledge of the relevant circumstances. There are, however, maximum periods after which time a claim finally becomes time-barred regardless of the creditor's knowledge. Claims for damages – with the exception of the claims covered under § 199 (2) BGB (see previous paragraph) – become time-barred, irrespective of the creditor's knowledge, 10 years after accrual of the cause of action
. Other claims for damages become time-barred at the latest 30 years after the act was committed, the duty breached or the event causing the damage occurred, regardless of accrual of the cause of action or the creditor's knowledge. The period which ends first is applied. Claims other than claims for damages become time-barred 10 years after accrual irrespective of the date of knowledge
.
Greece:

According to 251CC the prescription period commences the moment the claim came into existence and its judicial pursuit became legally possible. 

Israel:
According to the Limitation Law - 1958
, the limitation period commences from the date on which the cause of action accrued.

Italy:

The limitation period commences on the day when the party can exercise a right upon which the claim is founded. 
Serbia:

Time bar commences from the moment the claimant gained a right to require obligation discharge, i.e. from the first day after due date. Contracting parties may influence time bar before its expiry if they agree on the due date that the selling price shall be paid in installments, rather than as a lump sum - for each due installment a separate time bar commences.

Sweden:

The period runs from the date when the claim "came into existence"
.  It is not clear at all what "came into existence" means in various contexts.

Switzerland

When the claim becomes due. If a claim is due upon giving notice, the limitation period starts to run on the day notice may be given
.

UK:

In general, limitation periods under the LA 1980 commence on “the date on which the cause of action accrued”. A cause of action accrues when all of the facts which a claimant needs to prove in order to obtain judgment, if the defendant put him to proof, are in existence. In an action based on breach of contract, this means the date on which the breach of contract occurred, even if the claimant has not at that time suffered any loss. 
USA:
In most U.S. jurisdictions, the limitations period begins to run in civil actions on contracts from the time the right of action accrues.  As a general matter, a cause of action accrues at the time the agreement is breached rather than the time that damages are sustained.  For example, under New York law, the cause of action based on contract accrues upon the occurrence of the breach
.  Accrual is determined on a case-by-case basis with particular attention to the language of the particular contract at issue.

Question 3:

Do the following circumstances or facts affect the commencement or the running of the limitation period:

A.
Where facts which constitute the cause of action were unknown to the Plaintiff?



Are there any specific provisions regarding fraud or deceit ? 

B.
The Defendant's admission to the Plaintiff's rights. What constitutes such admission?

C.
Plaintiff's personal status (minor, mentally disturbed, marital status/guardian between Plaintiff and defendant).

D.
Residence of a party (defendant or plaintiff) outside the jurisdiction - how does this influence the limitation period? 

Responses:
Generally, the fact that the plaintiff does not know all facts constituting his cause of action may affect the commencement of the limitation period. The limitation term generally commences at the moment when the Plaintiff becomes aware of the negligent act (Argentina, Brazil, France, Germany, Israel, Italy and some US jurisdictions), and in cases of fraud, the limitation period does not commence until the fraud is discovered or the plaintiff could have discovered it by exercising due diligence (Argentina, Greece, France, Israel, Italy, and UK). In Switzerland this applies only to non contractual liabilities. In Serbia, as well as some US jurisdictions the limitation period commences when the breach occurs, regardless of whether the Plaintiff is aware of the breach. The limitation period is interrupted and begins to run anew by the debtor’s express admission of the debt (Argentina, Brazil, Chile , France, Germany, Greece, Israel, Italy, Serbia, Sweden, UK and some US jurisdictions). This is also the case in most countries, when the situation involves minors, mentally disturbed persons, or matrimonial relationships. The limitation period does not commence or does not run against such persons (Argentina, Brazil, Chile, France, Germany, Greece, Israel, Italy, Serbia, Sweden, Switzerland, UK and some US jurisdictions). In some jurisdictions residence of the plaintiff outside the jurisdiction may affect the limitation period (Brazil, and Israel, if in a country where plaintiff was unable to file legal action), while in other jurisdictions the fact that the domicile of one of the parties is outside the jurisdiction where the case is pending does not affect the legal regime of the limitation period of legal rights (Argentina, Chile, Denmark, France, Germany, Greece, Italy, Serbia, Sweden, UK and US). Some US jurisdictions provide tolling (interruption of) the statute of limitations while a defendant is not within the jurisdiction of the state courts.
Argentina:

A.    The fact that the plaintiff is not aware of his cause of action may affect the commencement of the limitation period. This applies especially to the case of liability in tort where, for medical malpractice cases, the limitation term commences at the moment when the victim becomes aware of the physician’s negligent act. Section 3980, second part, of the Civil Code, provides that in cases of willful misconduct from the debtor, the judges may release the creditor from the consequences of the limitation period, if the debtor files a legal claim within the following three months.
B.    According to section 3989 of the Civil Code, the limitation period is interrupted by the debtor’s express or implied acknowledgment.
C.    The situation of minors, or mentally disturbed persons, or matrimonial relationships, affects the limitation period of legal rights. For example, section 3969 of the Civil Code provides that limitation period of legal rights is not applicable between spouses, even if divorced by the competent authority. Section 3966 of the Civil Code provides that the limitation period of legal rights is applicable against incapable persons with legal representatives. Section 3973 of the Civil Code provides that the limitation period of the guardian's rights of action against the minors in their charge, and the persons under their custody, as well as the actions of the latter against the former, are not applicable during the guardianship period.
D.    The fact of one of the parties’ domicile being outside the jurisdiction where the case is pending, does not affect the legal regime of the limitation period of legal rights, and it will be subject to the relevant law.  Various factors related to the Civil Code may alter the limitation period, such as the case of heirs
, bankruptcy
, property
 or in the matter of claims for wrongful acts generating rights of filing for criminal actions, the latter stay the limitation period
.

Australia: 
A.
The fact that a Plaintiff is unaware of the existence of the cause of action does not prevent time from running: Cartledge v E Jopling & Sons Ltd 
.  Equally, it does not matter that the plaintiff may be unaware of the existence of the damage or its extent during the limitation period as in Hawkins v Clayton
. However Divisions 3 and 4 of Part 3 of the Limitation Act 1969 (NSW) enable a plaintiff in a personal injury case who did not know that he or she had a cause of action and who could not have reasonably discovered the existence of the cause of action, to seek an extension of the limitation period. Section 55 of the Limitation Act 1969 (NSW), which deals with fraud and deceit, postpones the operation of the statutory bar, and may be relied on, by way of reply, as an answer to a defence pleading the expiry of the limitation period. The person seeking the postponement of the limitation period must show that the other person’s conduct involved some form of dishonesty or moral turpitude: Hamilton v Kaljo 

B.
The Defendant’s right to plead that claims are time-barred after the expiry of the limitation period may be lost where there is an admission of liability. The English Court of Appeal has held that the unambiguous admission of liability precluded a Defendant from relying on the statute, namely the Orkman’s Compensation Act in Wright v John Bagnall and Sons Ltd 
 and Rendall v Hills Drydocks and Engineering Co 
. This position was followed in Australia in Kerr v Miller 
 suggesting that if a person accepts in clear language that he or she is liable under a contract, even though he or she disputes the amount of the claim, they may be precluded from relying on the Limitation Act in any action brought after the expiry of the time limit. The Limitation Act 1969 (NSW) contains special provisions in relation to the “confirmation” of “debt”
. Where an acknowledgement of debt (that is, an admission that a debt is due, outstanding or unpaid) is in writing and signed by the maker, it has the effect of interrupting the running of the limitation period and causing it to start afresh from the date of the confirmation. The interpretation of “debt” in the context of insurance and reinsurance contracts was discussed by Windeyer J in Odyssey Re (Bermuda) v Reinsurance Australia Corp Ltd
. Notwithstanding that the relevant legislation was the Corporations Law, it was decided that a claim under a reinsurance policy is essentially a claim for damages for breach of contract where damages are unliquidated and not equivalent to a “debt”. Accordingly there is some doubt as to whether section 54 would apply to a reinsurance claim.

C.
There are special legislative provisions applying to people with a disability, but these are limited to individuals in personal injury actions: for example, Part 2 Division 6 of the Limitation Act 1969 (NSW) deals with the effect of disability on limitation periods but only applies to personal injury actions under section 50A. 
D.
Residence outside the jurisdiction will not stop time from running under the limitation period. Limitation provisions are to be regarded as part of the substantive laws of each state
. Similarly, the Choice of Law (Limitation Periods) Act 1993 (NSW)
 provides that: “If the substantive law of a place, being another State, a Territory or New Zealand, is to govern a claim before a court of the State, a limitation law of that place is to be regarded as part of that substantive law and applied accordingly by the court.” Therefore, the residence of a party does not affect the limitation period unless it is a factor in determining the applicable law. 

Brazil:

A.   Lack of knowledge of the fact impedes the counting of the period of limitation, as this can only occur once the owner of the right becomes aware of his being harmed. The law does not specifically mention the cases involving fraud or deceit.

B.   Any unequivocal act which entails admission of the right by the defendant leads to an interruption of the limitation period
.

C.   There is no limitation period between spouses
, when marital association exists, nor between ascendants and descendants during the period of family power; between wards and their guardians, during the period of guardianship, against those incapable (such as persons below 16 years of age, persons lacking discretion due to mental illness, and those who, even for a temporary reason, cannot express their will).

D.   Residence of the plaintiff outside the jurisdiction may affect the limitation period. This is the case of those in the public service of the Federal Union, States or Municipalities in another country, and those doing military service, in time of war
. There are other factors which may affect the suspension or interruption of the limitation period, for instance:  if a condition precedent is pending, not having reached its date of expiry; pending a suit for eviction; when the lawsuit originates from a fact that must be investigated by the criminal courts, the limitation period will not begin until final verdict is rendered in the  criminal court; due to any judicial act which places the debtor in arrears; due to protest to a bill of exchange 
.

Chile:

A. Chilean law sets forth nothing about the fact that the commencement of the limitation period can be affected because the facts which constituted the cause of action were unknown to the plaintiff. The only reference that is made therein refers to the limitation period that interested parties have to file a will reform action, which is 4 years starting to run on the date when the legatees know about the will and their condition. Nothing is stated in Chilean law about fraud or deceit and its bearing thereof upon the commencement of the limitation period. 

B. The acceptance of the Plaintiff’s rights by the defendant is a cause for a natural suspension of the limitation period, that is to say that by virtue of such express or tacit action, the debtor represents his/her unequivocal intention not to make use of the limitation period that has started to run and the course thereof is interrupted, thereby losing the limitation period elapsed. Acceptance constitutes the respondent’s tacit or express waiver to make use of an effective limitation period.  

C. Chilean law expressly provides
 that the plaintiff’s personal status may cause the suspension of the limitation period. The suspension of the limitation period is a benefit in favour of certain individuals whose limitation period will be stopped so that the negligence of their representatives does not cause them to lose their rights. This suspension may be extended to a maximum of ten years, and during this time they do not lose the elapsed time but the limitation period is stopped. The suspension of the limitation period is a benefit in favour of: minors, mentally disturbed, deaf or deaf-and-dumb individuals who cannot express themselves in a clear way and are under the parent’s custody or under guardianship, a woman under community property during the effective period thereof, spouses and inheritance of state of which the heir testamentary or legal heir has not yet taken possession. 

D. The fact that the plaintiff’s domicile is outside the jurisdictional territory does not influence the limitation period. The other factors that affect the limitation period are those which interrupt the same by virtue of the law. The interruption of the limitation period is the effect of certain actions by the creditor or the debtor that destroy the groundings of the limitation period or prevent its occurrence.  The action that interrupts the limitation period causes a double effect as it stops its running and invalidates the time elapsed prior to the interruption. The interruption of the limitation period may be civil or natural. Civil interruption of the limitation period: this interruption originates in the creditor’s actions expressing the latter’s intention to preserve his right and to collect his credit. Such actions are:

a) Lawsuit: this must be legally served upon. The creditor’s non-judicial actions will not interrupt the limitation period. 

b) Natural interruption of the limitation period: is that interruption which originates in the debtor’s express or tacit admission of an obligation.

Denmark:

A. 
If the claimant is in ‘excuseable ignorance’ about his claim the 3 year period is suspended until knowledge hereon, however subject to the maximum 10 and 30 year limitation periods as per above. There are no specific provisions regarding fraud or deceit, however there is a special rule in the law that in case a debtor is found guilty under a criminal action it is still possible to award compensatory damages even though the claim in principle is time barred.

B. Any acknowledgement (whether written or otherwise) from the defendant will interrupt the time-bar period. The time-bar will be interrupted upon initiation of legal proceedings against the debtor.
.

C.  None.

D. Residence of a party (defendant or plaintiff) outside the jurisdiction - does not influence the limitation period – unless international private rules will impact choice of law.
.
France:

A. - If the plaintiff was not aware of the cause of action, the limitation period in some extraordinary circumstances does not start to run if the plaintiff was prevented from acting due to force majeure, ignorance for a justified reason, war, or if the debtor was granted time to pay or debtor and creditor are in negotiations, or if the contract provides a conciliation procedure prior to legal proceedings. The limitation period in tort is ten years and commences when the plaintiff becomes aware of the negligent act or its worsening. 

In case of fraud or deceit, a five-year limitation period runs from the date the plaintiff becomes aware of the fraud or deceit.

The limitation period for a creditor to apply for the setting aside of a transaction concluded to the detriment to the creditor’s rights is 30 years.

When fraud relates to a civil contract, for which the ordinary limitation period is 30 years, the plaintiff has five years to bring an action after the discovery of the fraud or deceit. The same applies to commercial contracts, for which the ordinary limitation period is ten years.
B. An admission is constituted by the payment in whole or in part that is requested or by a promissory note. This admission need not be in writing.

C. 
The limitation period does not run against unemancipated minors and adults under guardianship
, except for regular debts, debts in small amounts
, and debts between spouses
. 

D. Residence of a party has no bearing upon the limitation period. For all practical purposes, there are no other factors which may affect the limitation period.

Germany:

A.    As mentioned under No. 2 above, the 3-year limitation period begins to run once the creditor has become aware of the facts giving rise to the claim. There are no special statutory provisions for cases involving fraud or deceit.

B.   If the debtor acknowledges the claim vis-a-vis the creditor by way of a partial payment, payment of interest, granting a security or, in some other way, the limitation period begins to run anew on the day following such acknowledgment. The applicable point in time is when the acknowledgment is made, not when the declaration is received.

C.    The personal status of the parties also influences the period of limitation. Thus, the limitation period for claims between marital partners is suspended for the duration of the marriage. Such suspension applies likewise to claims between companions for life for the duration of the partnership, between parent and children and between the spouse of one parent and his or her children for the time of minority of the children, between a guardian and a ward for the duration of the guardianship, between a custodian of a person of full age and the person under the custodian's care for the duration of the care, and between a foster child and those caring for the child for the duration of the foster relationship. The limitation period for claims based on infringement of sexual self-determination is suspended until the obligee has reached the age of 21. If at the time of commencement of the limitation period the obligee lives with the obligor in a common household, the limitation period is suspended until this is no longer the case. The suspension of the time allowed for bringing claims as set down in § 207 and § 208 means that the period of the suspension is not calculated into the limitation period. § 210 BGB also provides for a suspension of the expiration of the limitation period in the case of persons who do not have full legal capacity. If a person without legal capacity or with limited legal capacity has no statutory representative, a limitation period, whether it is running in their favour or against them, does not expire until at least 6 months have elapsed from the date on which the person no longer has limited capacity or inadequate representation.

D.   German law of limitation only applies to claims arising from a contract insofar as the contract itself is governed by German law.  Whether it is possible to stipulate that German law will apply is regulated by rules of private international law. There are implications on the limitation of actions if a subject-matter in respect of which there is a claim in rem comes into the possession of a third party by way of succession.  The part of the limitation period which ran during the time of possession by the legal predecessor inures to the successor in title. Furthermore, the limitation period is suspended as long as there are negotiations between the debtor and the creditor with regard to the claim or the circumstances on which the claim is based.  The running of the limitation period is suspended until one of the parties refuses to continue the negotiations. Taking legal action also results in a suspension of the limitation period.  Legal action includes, for example, bringing an action for performance or for an injunction, the service of a default summons in summary proceedings for recovery of a debt, or the commencement of arbitration proceedings.  The limitation period is also suspended for such time as the debtor, based on an agreement with the creditor, is temporarily entitled to refuse performance
.  § 206 BGB also provides for suspension of limitation in cases where the creditor is prevented from taking action due to force majeure.  Force majeure within the meaning of this provision is involved if the events preventing action could not be foreseen and averted even in applying the utmost care reasonably to be expected.  Any contributory fault on the part of the creditor excludes the plea of force majeure.

Greece:

A. In principle, the knowledge of the facts which constitute the cause of action does not affect the commencement of the prescription period. In certain cases however, such as torts, the prescription period commences on the day when the damage and the person liable for it became known to the claimant. Fraud and deceit can be a reason for prescription suspension
. If fraud or deceit occurs during the last 6 months of the prescription period, then prescription is suspended for the time the fraud takes.
B. The prescription period can be interrupted in certain cases. Interruption means that the prescription period is to restart when the reasons that gave rise to the interruption cease to exist. The defendant’s admission to the claimant’s rights interrupts the prescription period 
. Admission can be express or implied – e.g. by payment of interest, provision of security, request for deferred payments to discharge the claim, partial payment etc. 

C.  The claimant’s personal status is a reason for prescription period suspension (anastoli)
. Suspension means that the prescription period stops running until the reasons that gave rise to the suspension cease either to exist or to provide the effect of suspension and that after that point the prescription period will (generally) continue running from the point where it had stopped, and hence it will not restart (as in interruption). According to article 257 however, when the suspension stops, prescription period cannot end before the passing of six months. According to article 256 CC (regarding prescription due to personal status), prescription period is suspended for the following claims: (i) Claims between husband and wife for the duration of the marriage, (ii) claims between children and parents for the time the former are underage, (iii) claims between guardian and guarded and (iv) claims between master and servant for the time of the duration of the relevant relationship but in any case not longer than 15 years.

D. A party’s residence does not influence the limitation period. Of course, residence may have impact on access to knowledge, which in some cases (e.g. tort) may have impact on the commencement of the prescription period.

 Events giving rise to suspension: apart from the events that give rise to absolute suspension
, there are some events that give rise to suspension of fulfillment. Those events, if they occur during the last six months of the prescription period, result in the suspension of the fulfillment. Such events are: (i) Incapability to judicially pursue the claim for reasons of force majeure the interruption of the proper functioning of the courts for exceptional reasons such as earthquakes. (ii) When the pursuit of the claim was obstructed by mala fides actions of the defendant (e.g. fraud and deceit) (iii) When the claimant was underage or his capacity to enter judicial acts was limited and he had no guardian (iv) In certain cases of succession and other specific cases. 

Events giving rise to interruption are: (i) Admission (see above) (ii) Initiation of judicial proceedings, (iii) Some procedural actions such as some enforcement related actions, (iv) submission of the case to arbitration or similar, (v) provision of mortgage, (vi) service of judicial order for payment (vii) submission of request for specific kinds of proof.

Israel:
A. The Limitation Law - 1958
 provides that when the facts which constitute the cause of action were not known to Plaintiff, the limitation commences on the date Plaintiff becomes aware of the said facts, subject to two accumulative conditions:
(i) the plaintiff was not aware of the facts due to a cause not dependent on him, and that
(ii) the plaintiff could not have avoided it with reasonable care.

The Limitation Law
 further provides that when the cause of action is fraud or dishonesty perpetrated by the defendant, the limitation period commences on the date on which plaintiff became aware of the fraudulent or dishonest act.
B. The Limitation Law
 provides that when a defendant admits to plaintiff’s rights, the limitation period commences from the date of such admission.
C. The limitation period commences only when plaintiff is no longer a minor (18 years)
. The limitation period ceases to run during the period in which plaintiff suffered from mental illness and was not under the supervision of a legal guardian
. However, the limitation period will not expire until two years have elapsed from the end of the cessation period
. In claims where one party was the guardian of the other, or was a spouse of the other party, the period of guardianship or marriage will not be counted for the purposes of limitation
. The limitation period will not expire until one year has elapsed from the end of the cessation period
.

D. Residence in a country from which plaintiff could not instigate legal process, halts the running of the limitation period
. Moreover, if a claim was filed in court and struck out in a way which does not prevent plaintiff from re-filing it again - the period between the original filing of the claim and its striking out - is not counted
. In addition, the limitation period will not expire until one year has elapsed from the end of the period not counted
.

Where the right of action was transferred to plaintiff by inheritance, the limitation period will not expire until a year has elapsed from the day of its transfer
.
Italy:
The running of the limitation period can be suspended or interrupted. If the running of the limitation period is suspended, it continues running again when the cause of suspension ceases.  If the running of the limitation period is interrupted, it starts running again when the cause of interruption ceases. 
A.  If the plaintiff is not aware of the facts which constitute the cause of action, this affects the commencement and the running of the limitation period. In the civil code there is a specific provision regarding deceit: the running of the limitation period is suspended when the debtor hides the debt with deceit, until the deceit is discovered.  Another specific provision regarding fraud and deceit: the limitation period for voiding of a contract starts running when fraud and deceit were discovered.

B.  The defendant's admission to the plaintiff's rights period, the running of the limitation period to be interrupted.

C. The plaintiff's personal status (for example his being a minor, disturbed or marital) and the relationship between plaintiff and defendant, suspend the running of the limitation period.


D. The limitation period is not influenced by the party’s residence outside the jurisdiction.

The limitation period can be interrupted by the service of writ of summons or when there is an arbitration agreement and a party serves the other with an arbitration notice. 

Serbia:
An action for declaratory judgment, insurance or receivable payment interrupts the limitation period. Circumstances or facts that are unknown to the creditor do not affect time bar commencement, which is assessed objectively according to the conditions by law. 

In ex delicto claims, the Law provides a subjective time limit commencing upon the awareness of the creditor for incurred damage and wrongdoer and objective time limit by which an absolute time bar prevails. An ex delicto receivable is time barred within five years of the day of incurring damage. 

A. A person who has been deceived may, within one year from the date of becoming aware of the fraud (subjective time limit) or in three years from the day of contract conclusion (objective time limit), void the contract.
B. Debtor's explicit statement to creditor is treated as admission of debt regardless of the form it was given. Debt admission may be made also in an indirect way, i.e. installment payment, interest payment, provision of security. In such case limitation period is interrupted. On the other hand, a debt admission made after time bar, would constitute a waiver of the limitation period. Admission of a time barred debt is valid only if made in written form

C. Time limitation does not run against adolescent and other legally incapable persons, regardless of whether or not they have legal representation. However, in relation to the above mentioned persons who do not have legal representation, the time limitation expires two years from the day when these persons acquire full legal capacity or appoint a representative. Marital status, status of protégée and his tutor as a relation of debtor and creditor affects time bar - as long as there is such relation, time bar does not run.

D. Place of parties' residence (defendant or plaintiff) abroad does not affect time limitation.

Sweden:

A. The prevailing view is that the fact that the information which constitutes the cause of action was unknown to the Plaintiff, does not affect the commencement or the running of the limitation period. There is no specific provision regulating this situation. There are no specific provisions regarding fraud or deceit. According to statements in the legal doctrine there is reason to prolong the limitation period if the Defendant deliberately makes false or misleading statements with the intention of making the Plaintiff abstain from taking a proper action to achieve an interruption of the limitation period running.

B. If the Defendant acknowledges the Plaintiffs rights or makes a partial payment in respect of the claim (capital amount or accrued interest), the cause of action will be revived. The effect is that the limitation period starts afresh from the date of the acknowledgment/partial payment 
.  The acknowledgment or payment must be made before the limitation period has expired. No specific form is required. An oral acknowledgement is sufficient. It must, however, be a clear admission of liability and confirmation of the existence of the claim. 

C.  The Plaintiffs personal status has no relevance in itself. However if, due to a state of disability or the Plaintiff being minor, a guardianship relationship exists between the Plaintiff and the Defendant, and the prevailing view is that the limitation period does not start running until the guardianship has ceased. 

D.  Residence of a party (defendant or plaintiff) outside the jurisdiction does not affect limitation. There are a significant number of specific statutory limitation periods. These relate to e.g. the carriage of goods by sea, air, rail or road, the sale of goods, consumer services, leaseholds and rents, some employment claims, claims for monies held in trust, traffic damage claims, claims under insurance contracts.

Switzerland:
A.
Yes, but only for non-contractual liabilities (Delikts und Quasideliktsansprüche). Regarding tort: a claim for damages is barred after 1 year from the date the claimant received knowledge of the damage and identity of the liable person
. There is a 10 year absolute limitation period in any event from the date when the act causing the damage took place. A similar provision exists for claims for unjust enrichment
. Under civil law, acts for breach of warranty for defects in purchased objects is barred after 1 year of delivery of the object. This period cannot be relied upon by the seller if it can be proven that he willfully deceived the buyer
.
B.
Yes, acknowledgment of a claim by a debtor interrupts the running of the limitation period. The time period then starts afresh
.

Payment of interest, installment payments, giving of securities and guarantees, and every statement that could be interpreted as the defendant accepting the claim, promising payment at a later date or requesting prolongment of payment (delay, extension) may constitute admission
. 
C.
Yes, the limitation period does not start to run (or stops running) for claims of children or wards against their parents or guardians during parental authority or guardianship respectively; and for claims of spouses against each other during the term of their marriage
. 
D.
Private International conflicts of law rules will apply. Further, the limitation period does not start to run (or stops running) as long as a claim cannot be asserted in a Swiss Court 
.

UK:
A. 
The general rule is that a cause of action is to be treated as accruing, and the corresponding limitation period running, even though the potential claimant is unaware of the relevant facts or is unable to prove them. Under section 32(1) of the LA 1980, however, where any fact relevant to the claimant’s right of action has been deliberately concealed from him by the defendant, or the claimant’s action is based on the defendant’s fraud, the limitation period will not begin to run until the claimant has discovered the concealment or fraud, or could with reasonable diligence have discovered it. (The Law Society v (1) Sephton & Co (2) Tania Lindsey Mascord (3) James Arthur Sephton (4) Philip Leslie Houston (5) Alexander William Gordon Cunningham
 and Elaine Williams v Fanshaw Porter William
)  This is also the case where the defendant’s concealment or fraud begins after the claimant’s cause of action has arisen (see answer to question 7 below for further details). Section 14(A) of the LA 1980 introduces a special time limit for negligence actions (other than those involving personal injuries, to which section 11 applies) where facts relevant to the cause of action are unknown at the date on which the cause of action accrued. This does not apply to actions for breach of contract, and will only be of assistance in contractual claims if the breach was caused by a failure to exercise proper care under the contract, giving rise to a concurrent action based in negligence. Section 14(A) provides that the limitation period is the later of the following two:
(i)     six years from the date on which the cause of action accrued; or 
(ii) 
three years from the date on which the claimant had both the knowledge required for bringing an action and the right to bring the action.
A person’s knowledge for the purposes of this section includes knowledge which that person might reasonably be expected to acquire from the facts observable or ascertainable by him, or from facts ascertainable by him with the help of appropriate expert advice which it is reasonable for him to seek. The test for whether it is reasonable to expect a person to seek advice is objective (Aldridge v Brownlee 
). This section is subject to a long-stop of fifteen years from the date of the alleged negligence
. In respect of personal injury actions, the normal limitation period accommodates latent injury (even where caused by the breach of a contractual duty). This is three years from the date on which the cause of action accrued, or from the date when the injured person knew or should have known of the injury, the cause of the injury and the identity of the party responsible
.

B. 
Under section 29(5) of the LA 1980, there are two ways in which a defendant may admit to the claimant’s rights: either by acknowledgment of the claim, or by making any payment in respect of it. The effect of such admission is that the claimant’s rights will be deemed to have accrued on and not before the date of the acknowledgment or payment, and a fresh limitation period will begin to run. Section 29(7) goes on to provide that a current period of limitation may be extended repeatedly by further acknowledgments or part payments, but that once a right of action has become statute-barred (i.e. current the limitation period has expired), it cannot be revived by a subsequent acknowledgment or part payment. Section 29 applies in actions to recover land or to share in the personal estate of a deceased person, and where any right of action has accrued to recover any debt or other liquidated pecuniary claim. (Section 29(5) and admission of the claimant’s rights was specifically held not to have any effect on limitation in tortious claims in Drw Cymru v Carmarthenshire County Council
). It is a general requirement under section 30 that an acknowledgment be in writing, signed by the person liable on the debt, or an agent acting on his behalf, and addressed to the creditor. No particular wording is required, but there must be a clear and unequivocal admission of liability. It is not clear whether the amount of liability must also be admitted, although the better view is that it need not.

C. 
Section 28(1) of the LA 1980 states that if, on the date when any right of action accrued, the person to whom it accrued was under a disability, the limitation period is six years from the earliest either of that person’s ceasing to be under a disability or his/her death. Under section 38(2) of the LA 1980, a person is deemed to be under a disability while he is an infant or of unsound mind. An infant, or minor, is a person under the age of 18, and section 38(2) provides that a person is of unsound mind if he is a person who, by reason of a mental disorder within the meaning of the Mental Health Act 1983, is incapable of managing and administering his property and affairs. If the disability arises after the cause of action accrues, then the limitation period will not be suspended. However, where the subsequent disability arises out of personal injury, this may be a ground for the court to exercise its discretion under section 33 to exclude the time limit. The fact of a marital or guardian relationship between claimant and defendant has no relevance of itself, although the guardian relationship will presumably exist because of a state of disability.

D. 
The residence of a party outside the jurisdiction has no bearing on the commencement of the limitation period. In fact, even where foreign law is held to govern limitation (see answer to question 5b below), the English court must disregard any provision of the foreign law insofar as it provides for an extension or suspension of the limitation period on the grounds of absence of a party to the action from any jurisdiction or country
.
E.  
Certain statutes prescribe different limitation periods to those set out in the LA 1980. These relate to certain actions under the International Convention on Salvage; certain actions relating to the carriage of goods by sea, air, rail or road; certain actions relating to the sale of goods (where the Uniform Law of International Sales applies) and some employment claims. In addition, a defendant may be estopped from pleading a limitation defence where there has been an unequivocal representation, either orally, by conduct or through an omission to act, which made the person to whom the representation was made believe or expect that the limitation period would be extended, and the claimant held back from bringing the claim within the limitation period on the basis of this representation.

USA:
A. Although the general rule is that the running of the statute of limitations commences as soon as there is a breach of contract, in some U.S. jurisdictions, accrual occurs only when the promisee discovers or should have discovered the breach.  In other U.S. jurisdictions, accrual occurs upon a breach, whether or not the promisee is aware of that breach.  For example, in New York, accrual occurs when the breach occurs, regardless of whether the promisee was aware of the breach
.  However, this is not the case if fraud is involved.  A number of U.S. jurisdictions have specific provisions to protect against fraud.  Some courts apply the equitable principle of “discovery.” The discovery rule shields a plaintiff from the accrual of a cause of action until he or she discovers, or should have discovered, that he or she may have an actionable claim.  The term “discovery” refers to the discovery of facts constituting the basis of the cause of action or the existence of facts sufficient to put a person of ordinary intelligence and prudence on inquiry which, if pursued, would lead to the discovery.  The time to commence an action does not begin until the “discovery” of the facts.  In New York, after discovery, the plaintiff has two years to bring a claim
. In order to state a case for fraudulent concealment, the plaintiff must prove that the defendant concealed the conduct complained of, and that the plaintiff failed, despite the exercise of due diligence to discover the facts that form the basis of their claim.  However, mere silence does not constitute a sufficient basis concerning a cause of action that arises against someone to prevent the running of the statute of limitations.  Failure to reveal is not fraudulent unless there is a duty to disclose.

B. The rule varies from state to state.  In certain circumstances, such as an acknowledgment of a debt, the statute of limitations will be tolled.  For example, in New York, a partial payment, acknowledgement, or promise to pay an obligation tolls the statute of limitations and starts it running anew from the date of the payment, acknowledgement, or promise.  In order for the limitation period to be tolled, an acknowledgement must recognize an existing debt and must contain nothing inconsistent with an intention to pay it. 

C. Generally, U.S. courts will not read exceptions into a statute of limitations.  In order for a limitations period to be tolled or suspended, the applicable statute of limitation must contain a specific exception.  However, in many U.S. jurisdictions, the limitations period is tolled when a person is under a legal disability.  Legal disabilities include infancy and mental impairment.  However, the rules vary from state to state.  If a jurisdiction does not have a specific statute exempting infants, the mentally impaired, or others under legal disabilities, the statute of limitations will run against the claim regardless of the plaintiff's personal status.

D. As a general rule, the absence of a party from the state does not prevent the running of the statute of limitations unless such an absence is specified as an exception in the statute itself.  However, statutes in some jurisdictions, such as New York
, provide for tolling the statute of limitations while a defendant is not within the jurisdiction of the state courts.  The intention behind these exceptions is to protect plaintiffs against the possibility that a plaintiff might not be able to find an absent defendant in order to serve process or obtain personal jurisdiction over the defendant. 
Question 4:
Are the parties free to change, by agreement, the length of the limitation period?

A.   If yes, what form, if any, is required by law (e.g. in writing, separate document, etc.)?  
B.   Does the law set the minimal limitation period which cannot be stipulated against?  
Responses:
There is no similarity between the respondents regarding this issue. In a several legal systems, such as in Argentina, Greece, Italy, Serbia and Switzerland, the length of the limitation period is regulated under the law and the parties may not change it.  In the majority of legal systems, however, the parties are free to change a limitation period and no special form of agreement is required - the law does not set the minimal limitation period, however some restrictions may be applied by Law.
Argentina:
The terms for the limitation period pertain to public order and cannot be modified by the parties. However, according to section 3965 of the Civil Code, the parties may waive the already acquired right to the limitation period.

Australia: 
A.
The parties to a contract of reinsurance may contract out of the application of the Limitation Act. For example, the parties may extend the usual six year period or exclude the application of the Limitation Act or preclude the parties from relying on the Statute unless notice of their intention to do so is given within the limitation period. The parties may agree not to plead a limitation period. Such agreements, if supported by consideration, will be binding as a contract and will have the effect of allowing the plaintiff to proceed after the limitation period has expired: Lade v Trill 
; S Pearson & Sons, Ltd v Lord Mayor of Dublin
.  It is immaterial whether the agreement is made and the consideration given before or after the limitation period has expired
.  The consideration may consist of mutual promises that the parties' accounts will be determined without recourse to the length of time the debts have been in existence: Newton v State Government Insurance Office (Qld) 
, or a forbearance to sue by the plaintiff 
.

B.
No.
Brazil:

The limitation period cannot be changed by agreement between the parties
.
Chile:

The term of the limitation period is set by the law and the parties may not in principle extend or shorten it. On an exceptional basis, the law authorizes the extension or restriction of the limitation period in specific cases but legal terms cannot be altered by the parties. The cases where such extension or reduction of the limitation period is allowed are as follows:

· With regard to an action for the enforcement of a right to terminate a contractual obligation derived from the contractual clause that allows for the rescission for breach of contract, Article 1880 of the Civil Code sets that this action will be time barred on the date agreed by the parties not exceeding four years. Therefore it is understood that the parties may restrict the limitation period of an action aimed at enforcing the above-mentioned right.

· With regard to the term to file an action to rescind a sale, Article 1885 of the Civil Code sets out that it cannot exceed four years. Hence the parties may agree upon a shorter term.

· With regard to the redhibitory action, Article 1866 of the Civil Code sets that the limitation period for the filing of an action will be as indicated by the law in all cases where the contracting parties have failed to extend or restrict such period.

A.
 In the cases where the law allows an extension or reduction of the limitation period, nothing is set forth about the legal requirements, even when it should be in writing or in a formal way because of the relevance of such a modification.

B. The general rule is that legal terms are the minimum and maximum terms of the limitation periods, except as noted in exceptional cases.

Denmark:

In general, the parties cannot agree any changes to the disadvantage of the debtor.

Further, if the creditor is a commercial party and the debtor a consumer the parties cannot agree any changes from the law to the disadvantage of the consumer.
A. No special form required.

B. No

France:

A. 
The parties may not waive the limitation period in advance
. However the parties are free to change the length of the limitation period as long as they only reduce it and not extend it. No specific form is required but as a matter of proof, it is desirable the parties specify in writing that they agree to a shorter limitation period and provide additional information on the operation of this limitation period. The courts construe such a clause as a limitation period that cannot be interrupted. Also, the parties may decide to suspend the running of the limitation period while the contract is being performed.

B. As a general rule, the parties may, by agreement, reduce the length of the limitation period but not extend it. Furthermore, the parties may not waive the limitation period in advance
.

Germany:
Contractual agreements on the length of the limitation period are only possible in accordance with strict conditions under the law. Pursuant to § 202 BGB, the period of limitation in the case of liability based on deliberate acts may not be reduced in advance by way of legal transaction.  This means that the general limitation period may not be shortened in such cases.  § 202 BGB furthermore provides that the limitation period may not be extended by legal transaction to a period exceeding 30 years running from the statutory commencement of the limitation period.

A. Agreements on the limitation of action are not subject to any formal requirements.  This also applies to claims arising from a contract which requires a specific form.  Special regulations apply, however, in the case of sale of consumer goods.

B. The law does not prescribe a minimum limitation period.  The courts, however, set limits regarding the minimum periods. In respect of the law of sales, for example, shortening of the limitation to a period of one year are generally effective.  In respect of transactions under commercial law even a shortening down to 6 months is effective provided the commencement of the limitation period is dependent on knowledge of the parties. Extensive case law supports this.

Greece:
The rules of prescription are jus cogens and any act that purports to shorten or lengthen the duration of prescription is void. There are some exceptions to this rule in cases of consumer contracts (in favour of the consumer). However, prescription can always be validly renounced after it has accrued
. 

Israel:
The parties are free to prolong the limitation period by agreement.

A. A separate agreement in writing is required.
B. In real estate - the period may also be shortened, however the minimum period is six months.

Italy:
Parties are not free to change, by agreement, the length of the limitation period. Agreements that depart from the law in respect of the limitation period are null.

Serbia:

Parties are not allowed to agree to longer or shorter time limitation periods in contracts than those provided by the law, nor that a time limit run for a certain period. If such agreement is reached, it is null and void.

Sweden:

The issue is not regulated by the Limitation Act and has not received much attention in the Swedish legal doctrine or court practice. The prevailing view is, however, that the Parties are in principle free to change, by agreement, the length of the limitation period. It is considered that a prolongation of the limitation period must be for a limited period of time. It should be noted that a prolongation cannot be agreed upon in respect of cheques and bills of exchange. It should also be noted that an agreed limitation period may be considered unfair for a claimant if too short or for a defendant if too long, and thus be set aside or adjusted under the Contract Act
.

A. No particular form is required. 

B. The law does not set the minimal limitation period which cannot be stipulated against.

Switzerland:

No, the statute of limitations cannot be altered by agreement of the parties
.
UK:
Subject to certain restrictions (for which see answer to question 4(b) below), the parties to a contract may expressly agree that any action for breach of contract should be commenced within a specified period which may be longer or shorter than the six years prescribed by the LA 1980. 

A. 
The usual rules of English contract law apply: the agreement to change the length of the limitation period may be in writing or oral. However, in practice, the parties would usually enter into a formal written contract, known as a “standstill” agreement, which enables the parties to protect their positions so that they may, in the meantime, without any admission of liability, explore the scope for resolution of the dispute.

B. 
No. However, in the case of consumer contracts and contracts on one party’s written standard terms of business, the provisions of the Unfair Contract Terms Act 1977 and the Unfair Terms in Consumer Contracts Regulations 1999 may apply so as to render a shorter limitation period invalid on the basis that it is unfair or unreasonable.

USA:
A contractual term providing for a period of time less than the state limitation period will normally be held valid.  In New York, for example, N.Y. C.P.L.R. §201 specifically authorizes such an agreement if it is in writing.  However, any attempt to contractually extend the statutorily applicable limitations period may be ineffective, as this may be deemed an attempt to override public policy as expressed by the limitation period.  

A. The form required for an agreement to change the length of the limitation period varies by jurisdiction.  In general, the agreement must be in writing and can be part of a larger contract or a separate document.

B. The law varies.  In some jurisdictions, unless the provisions that change the length of the limitations period are precluded by statute or public policy or are unreasonable, they are enforceable and binding on the contracting parties.  This is true under New York law.  However, in some jurisdictions, clauses limiting the time to bring suit on a violation of contract that shorten the limitations period to less than that provided by the statute of limitations are illegal per se.  In other jurisdictions, provisions shortening the limitations period are valid only in contracts for the sale of goods.  If the time allowed by the contract is found to be unreasonably short, courts will not uphold the provision.  What constitutes a reasonable time depends on the circumstances of the particular case.  In terms of lengthening the statute of limitations, under New York law, an agreement to lengthen the statute of limitations is invalid if made before the cause of action accrues but will be honored if made afterwards, with the proviso that the agreement be in writing and signed.  If it is, it does not require any consideration.
Question 5:

 How is the limitation period classified in your jurisdiction – is it procedural or substantive law?
A.   Subject to your answer to the above, what are the implications of the limitation period on the legal right of a plaintiff - does it abolish the right? Or is it still valid but cannot be sued in court?  
If it is valid - what may such barred right serve for (defence, set-off, etc.)?
B.   In a multi-national matter, which law will apply to the limitation period - the law of the contract or the law of the forum hearing the claim?
C.   Are the parties at liberty to stipulate on the applicable legal system applying to limitation?
Responses:
In most jurisdictions the limitation period is classified as a substantive. In Israel and the USA, the limitation was traditionally regarded as a procedural. In the UK the limitation was also traditionally regarded as procedural, however this approach has been abrogated by the Foreign Limitations Period Act 1984, which renders limitation a matter of substantive law. The implications of limitation period expiry differ from jurisdiction to jurisdiction.  In Chile, Denmark, France, Italy, Serbia and Sweden the expiry of the limitation period abolishes the Plaintiff's right of action. In the majority of jurisdictions it affords the defendant a defence which he may or may not choose to use. Regarding the law’s applicability in a multi-national matter, there is no similarity either. In several jurisdictions it is clear that the law of the forum hearing the claim will apply, whereas in others the law of contract is applicable. Regarding the parties’ option to stipulate on the applicable legal system applying to limitation, in most jurisdictions, such as Argentina, Denmark, Serbia, UK and Sweden, the parties are at liberty to do so. In Brazil and Chile this matter is regulated by the law and the parties are not free to stipulate. In Germany, the parties are free to stipulate only where the agreements with respect to the duration of limitation period are concerned, while in Israel and France this liberty is restricted by public policy.

Argentina:

A.   According to section 3949 of the Civil Code, the limitation period is a defence also to counteract.
B.   In matters of international law, the limitation period is governed by the law of contract. For example, section 1205 of the Civil Code provides that the contracts made outside the Argentine Republic will be judged as to their validity and obligations by the laws of the place where they were made. On its part, section 1209 of the Civil Code provides that the contracts made in the Argentine Republic or outside it, but which must be executed in Argentina, will be judged according to the Argentinean Law, regardless of the contracting parties being Argentine citizens or aliens.

C.   If the parties agree on the applicable law, then the limitation period regime provided by such law will be applied - this happens, for example, in reinsurance contracts, where it is accepted for the parties to validly agree on the applicable law and jurisdiction.

Australia: 
Section 78(2) of the Limitation Act 1969 (NSW) provides that “[a] limitation period of the State is to be regarded as part of the substantive law of the State.” The same applies to other states and territories in Australia.

A.
Although the wording of section 14(1) provides that “an action…is not maintainable if brought after the expiration of a limitation period”, section 14(1) does not prevent the institution of proceedings out of time or the maintenance of proceedings out of time. The section provides the defendant with a defence if the defendant chooses to use it: section 68A of the Limitation Act and Proctor v Jetway Aviation Pty Limited 
. However, once the defence is raised, the Limitation Act 1969 (NSW), unlike any other Australian Limitation Act, is based on the principle that, on the expiration of the limitation period, the cause of action should be extinguished and not merely barred. In Commonwealth of Australia v Mewett
, Dawson J said that the expiration of the limitation period has a substantive rather than a procedural operation, as it extinguishes the right rather than bars the remedy. Accordingly, the right and title of a person having an action for debt, damages and other money recoverable by action (Limitation Act section 63) or an action for an account (section 64) is extinguished on the running of the period: Commonwealth v Dixon
. Section 60G also provides that the Court may extend the limitation period where the applicant can demonstrate that he or she was unaware of one of the matters in section 60I(1)(a) within the time provided in section 60I(1)(b). So long as it remains open to a plaintiff to bring an action to extend the limitation period, extinguishment of the legal right is not absolute and the defendant does not obtain an absolute right of immunity: Commonwealth v Mewett
. Therefore, the legal right of a plaintiff is not finally abolished by the mere effluxion of time under the legislation. The limitation period remains to be determined by way of an application for extension of time, so that the cause of action continues, statute-barred under s14(1) but not extinguished under s63(1): Commonwealth of Australia v Mewett
. If the defendant raises the Limitation Act and the limitation period is not extended, the plaintiff’s right will be extinguished. At common law, a statute barred debt may remain due: Curwen v Milburn
. It may be enforced by other means, such as the enforcement of a lien or security. However, in New South Wales, the right is not valid after the expiration of the limitation period unless an extension of time is granted. In other States, where the effect of the limitation period is simply to bar the remedy, the right remains in existence but can no longer be enforced by action or by set-off: C & M Matthews Ltd v Marsden Building Society
; Robertson v Hobart Police & Citizens' Youth Club Incorporated
.
B.
The applicable law governing the limitation period in a multi-national matter will be the law stipulated as the law applicable to the contract. Pursuant to section 5 of the Choice of Law (Limitation Periods) Act 1933 (NSW), the law of the contract will apply and the limitation provisions of that jurisdiction will be regarded as part of the substantive law. 

C.
In Australia, parties to a contract can exclude the application of the limitation provisions by altering or adding to the terms of the contract. A contract may also establish the jurisdiction or applicable law which applies to limitations. However, the Insurance Contracts Act 1984 (Cth) cannot be contracted out of in its application to direct insurance policies. Akai Pty Ltd v The People’s Insurance Co Ltd
 considered whether the choice of forum clause in the contract was rendered void by Section 52 of the Insurance Contracts Act, namely where the contract makes a modification that prejudices the insured. After examining the “curious” relationship between the common law and statute, the High Court held that the forum clause was deemed to be void as private arrangements relating to the choice of law cannot defeat the remedial provisions of the scheme. 

Brazil:
The law classifies the limitation period as a substantive material matter, and not as a procedural matter; as is provided specifically by Title IV, articles 189 through 211 of the new Civil Code.

A.   the right to claim limitation is granted in any instance and degree of jurisdiction, as it is considered a matter of public policy, so much that the judge may do so ex officio  (moto propio), irrespective of the party’s request. There is no impediment on the use of this right, which may be invoked by the interested party in his defence of the lawsuit.

B.   In the event of a multi-national situation, where the obligation is to be performed in Brazil, Brazilian law will be applicable in relation to the periods of limitation
.


C.    The parties are not at liberty to stipulate the legal system applicable to the limitation period in Brazil.

Chile:

The limitation period is a matter of substantive law and it is governed by the Civil Code. The implications of the limitation period on the plaintiff’s legal rights is that it becomes an obligation lacking means to compel the debtor to the fulfillment of his obligation and the creditor has no remedies to defend his rights. The plaintiff is deprived of the right to claim the compulsive execution of his legal right. Article 2492 of the Civil Code prescribes that the extinction of an obligation due to the running of a statute or limitations is a “way to extinct third parties’ rights and actions as such rights and actions were not executed during a certain period of time, in the concurrence of other legal requirements.” 

The right is deprived of means of action to pursue its fulfillment and validity by the creditor. In connection with the debtor, the right is entirely valid and he can exercise it with regard to the creditor who cannot allege it because the latter is deprived of means of action. Based upon the Code of Private International Right, a distinction must be made between real and personal actions. In a multinational matter, the extinction of an obligation due to the running of a statute of limitations is governed by the law to which the obligation is subject. As far as real actions are concerned, the extinction of the real action is governed by the law of the place where the matter in question is located. The Chilean law clearly sets the rules applicable in connection to limitation and the parties cannot provide otherwise. 
Denmark:
Limitation is a matter of substantive law.
A.  If the claim is time-barred the legal right will cease to exist.

B.  The law of the contract.

C.  Yes, according to the principle of freedom of contracts.
France:

The limitation period is a substantive matter.
A.  It abolishes the legal right of a plaintiff. However, the defendant is free to refrain from relying on the limitation period.

B. 
The law that has been stipulated in the contract will apply in accordance with the Rome Convention on contractual obligations of 19 June 1980.


C. Yes, as long as it is not in violation of public policy.

Germany:

The defence of the statute of limitations constitutes an "Einrede" under the law.  This means that the court is not required to examine limitation in a legal action ex officio and only does so if a party so pleads.  The institution of the limitation of actions thus falls under substantive law.


A. A time bar does not extinguish a claim. It merely gives the debtor a permanent right to refuse performance.  It is thus left to the debtor to decide whether he wants to make use of the right to refuse performance or not.  It is still possible, however, to satisfy a claim that is barred by limitation.  Consequently, if the debtor performs in ignorance of the fact that the claim has become time-barred, he cannot reclaim the act performed by later pleading the statute of limitations.

Since the claim does not extinguish, it is still susceptible to a set-off or an assertion of a right of retention, albeit with the proviso that the claim was not yet statute-barred at the time when a set-off could first have been made or performance first refused.
Furthermore, if a secured claim has become time-barred, this does not prevent the creditor from seeking to satisfy his claim out of the encumbered property.  This is relevant in cases where a claim is secured by a mortgage or a lien.
B.   If German law is applicable to the contract, German law of limitation also applies.  
C. The only agreements possible are any agreements with respect to the duration of the limitation period.

Greece:

(i) It is included in Civil Code but actually its effects occur during the judicial procedure. 
(ii) The claimant loses neither the right per se nor the claim as such. Prescription creates a right for the defendant to deny the fulfillment of the obligation, in the sense that during the judicial procedure the defendant can raise the objection of prescription. In other words, the completion of the limitation period deprives the owner of the legal right to seek enforcement of such rights through judicial proceedings.  If the defendant does not raise this objection, the court cannot take it into consideration at its own initiative
. 
(iii) However: (a) if the defendant pays the claimant after the prescription period has lapsed (even without knowledge of this fact), he cannot reclaim the amount paid on the basis unjust enrichment. (b) written admission of the claim or provision of security is valid, even if the fact that the prescription period had lapsed was unknown to the defendant (c) the prescribed claim can still be set-off. (d) One can still use the claim by means of objection. 

A. As above, the legal right remains valid.

B. As stated above, prescription in Greek law is considered to be a matter of substantive law and therefore the Greek forum will apply the appropriate lex contractus. It should be kept in mind that Greece is a member of the Rome Convention of 1980 on the Law applicable to contractual obligations.

C. If the matter falls within the scope of Rome Convention
 (see however art. 1. par 3 of Rome Convention), then the relevant clauses about depecage apply, as in principle depecage is acceptable by the Rome Convention.

However, if the matter falls within the scope of the national rules regarding conflict of laws (ie article 25 of the Greek Civil Code) a question of construction arises: some commentators argue that depecage is not allowed (or provided for) by article 25CC. Other commentators argue that depecage should be allowed under article 25CC (although the article says nothing about depecage and it was introduced before the Rome Convention) on the basis of contractual freedom. It should be noted that the provisions about public order can always effectively render a provision inapplicable.

Israel:

In Israeli Law, the limitation period is a matter of Procedural law
.

A. The right itself is not abolished, and may serve as a defence (set-off, etc.).

B. Being part of the Procedural law, it is governed by the Law of the Forum.

C. Yes, as long as it is not against public policy.

Italy:
The Law classifies the limitation period as a substantive matter, and the reason is the presumption that if a person delays exercise of his legal right, he is not really interested in exercising it.
A. The limitation period abolishes the plaintiff's right.

B. In a multi-national matter, the limitation period is applied according to the law of contract.
Serbia:
Time limitation is categorized within the contractual law (i.e. substantive), however the court does not take time bar into consideration ex officio, and it is for the interested party to invoke such claim. 

A. After elapse of time bar fixed by law, loss of the substantial claim takes place, i.e. claim forfeiture, however, the possibility of bringing an action before the court does not terminate. The court does not check the time bar ex officio. This means if a debtor does not use time bar objection until closure of the main hearing, the court may award the claim to the creditor.
Time barred claim is a natural obligation and therefore if a debtor in misapprehension pays out time barred claim, he cannot request refund of the paid amount by invoking the time bar.

According to the national court practice statement on setoff contained in the compensation objection used after time bar cannot lead to forfeiture of the claim, which setoff is requested.

B. According to the national law on resolution of the conflict of national laws the governing law is the Law applicable according to the contract content. Contract content with a foreign element is regulated by the law of the parties' choice. If the contract does not establish governing law and surrounding circumstances do not indicate any other law, applicable governing law of the insurance contract will be the law of the place of residence of the Insurer, i.e. its head office at the time of an insurance offer. The Exception: on compulsory motor vehicles insurance contracts - the national law applies.
C. See answer 5 B.
Sweden:

Limitation is regarded as substantive matter. 
A.  Expiry of the limitation means that the Plaintiff's right is still valid but he loses his right of action
. Accordingly, he cannot enforce his claim with the assistance of the courts if the Defendant raises a time bar defence. The courts do not take notice of the expiry of a limitation period ex officio. In other words it provides the Defendant with a defence, which he may or may not choose to use.  The claim can still be used for set-off if it was not time-barred when it was acquired by the Plaintiff or when he became indebted to the Defendant
. 

B.  The law of the contract will apply to the limitation period in a multi-national matter.

C.  The parties are at liberty to stipulate on the applicable legal system applying to limitation to the extent they are free to agree on their own limitation period. See the answer under 4 above.
Switzerland:

Limitation is a matter of Substantive law.
A.
Plaintiff's right is still valid and the claim can be brought in a court of law, but the defendant has a right to prevent the action from continuing or defending it successfully on the basis of time-bar.

If a time-barred claim is paid there will be no right to recover it. A claim forfeited by the statute of limitations may be set off if at the time when it could have been set off against the other claim it was not yet forfeited under the statute of limitations
. Whoever guarantees performance of an obligation barred by the statute of limitations is liable, if he was aware of the defect when assuming his liability
.

B.
The law governing the contractual claim is the Swiss Federal Act on International Private Law (IPL) 148/I.

C.
Yes, IPL 116/I read in conjunction with IPL 148/I.

UK:
The rules of limitation are regarded in England and Wales as procedural. Halsbury's Laws confirms, in the section on Statutes, that enactments can be either substantive or procedural (and sometimes both). An enactment is substantive if it concerns “the substance of law, in particular the nature and existence of legal rights, powers and duties”, and procedural if it is “concerned with formalities and technicalities, rather than substance”. In the section on Practice and Procedure, Halsbury's Laws looks at the nature and sources of civil procedural law, and says that the primary source of civil procedural law (it lists eight sources) is statute law. It says that “it is difficult, if not impracticable, to list the entire range of statutes which deal wholly or in part with civil procedural law and practice... without in any way attempting to be exhaustive, reference may be made to the following statutes... the Limitation Act 1980”.

A.
Generally, the expiry of the limitation period serves only to bar the claimant’s remedy and not to extinguish the claimant’s right of action, and the court will not take notice of the expiry of a limitation period unless that issue is raised by the defendant: Dawkins v. Penrhyn
. Unless the defence is raised, therefore, the statute-barred action will be regarded as entirely valid. 

Where a statute of limitation bars the remedy and not the right, this defence must be expressly pleaded. Where the defendant has pleaded a limitation defence, the burden is on the claimant to prove that the relevant limitation period has not expired. In a very clear case, the defendant can seek to strike out the claim with supporting evidence on the ground that it is frivolous, vexatious and an abuse of the court process. However, it is not sufficient for the defendant merely to apply for the claimant’s claim to be struck out on the basis that no cause of action is disclosed.

B.
Where the law applicable to any action or proceedings in a court in England and Wales is a law other than English law, section 1(1) of the Foreign Limitation Periods Act 1984
 provides that the law of that other country relating to limitation will apply to the exclusion of English law on limitation. Under section 1(2) of FLPA 1984, this exclusion of English rules on limitation does not apply where both the law of England and the law of some other country are to be taken into account. Section 1(1) is subject to three exceptions contained in section 2 of FLPA 1984 as follows:

i.
Public policy;

ii.
Undue hardship; and

iii.
Absence from the jurisdiction (see answer to question 3 D above).

It is unclear whether the power to disapply the limitation period in the applicable law applies to contract cases, as the Rome Convention 1980 on choice of law, implemented in the UK by the Contracts (Applicable Law) Act 1990, provides in Art.10(1)(d) that the applicable law is to supply the limitation period. 

C.
Parties to a contract are at liberty to stipulate the applicable legal system applying to limitation insofar as they are free to agree upon governing law and jurisdiction clauses to apply to the whole of the contract. Parties will usually agree such clauses in order to remove any scope for uncertainty as to the applicable law. The governing law clause to a contract will, therefore, dictate the law applicable to limitation.   

USA:
Statutes of limitation are generally classified as procedural in application, and usually do not affect litigants’ substantive rights.  However, New York courts have held that limitations periods have both procedural and substantive aspects; they are procedural in that they regulate when a party may file a lawsuit and substantive in that they can be outcome determinative. 

A. In New York and a number of other states, the expiration of the limitations period will only bar assertion of the remedy in question, and does not extinguish the underlying claim.  However, the rule is far from clear, and is determined on a case by case basis.  

Further, in the absence of a statute providing otherwise, a setoff, counterclaim, cross bill, cross action, or similar pleading filed in an action arising out of the same occurrence is not barred even though it is filed after the expiration of the period of limitations applicable to the pleaded cause of action.  However, such a claim is barred if it does not arise out of the same occurrence as the original action.  In other words, a statute of limitations does not apply to compulsory counterclaims, but it does apply to permissive counterclaims. 

B. In a multi-national matter, the law of the forum generally determines the limitation period.  The rule that the law of the forum determines the time within which an action must be brought applies both to the actual bar itself and also to exceptions to the bar fixed by the forum's statute of limitations.

To prevent the forum shopping that inevitably results from such a mechanical rule, many jurisdictions have enacted "borrowing statutes", which call for the application of the limitation period of the foreign state, where the cause of action accrued, if it is shorter than the period observed by the forum state.  "Borrowing statutes" apply regardless of whether the forum state applies the law of the forum or utilizes the significant relationship approach to limitations periods conflicts.  The "borrowing statutes" also permit exceptions where forum shopping is clearly not an issue.

C. Yes.  A choice of law clause is generally construed as choosing only the applicable substantive law.  For this reason, courts are often reluctant to enforce agreements that stipulate another jurisdiction’s statute of limitations as controlling.  
Question 6:
According to your jurisdiction, when is the correct time to raise the time bar plea?
A.   What are the results of not arguing the time bar plea at the correct time?
B.   Is it possible to cure the omission of not raising the plea on time?
Responses:
In Brazil, Chile, Germany and Italy the argument can be raised at any stage of the proceeding before the first instance. In most jurisdictions, however, the appropriate stage for raising the argument is in the first filing in the proceeding (usually, the Statement of Defence). In some jurisdictions it cannot be raised at a later stage at all or only with the Court's leave.
Argentina:

Section 3962 of the Civil Code provides that the limitation period must be included in the reply to the claim, or in the first submission in the proceedings initiated by whoever may intend to resort to it. The party who does not invoke the limitation period in the above provided term, loses the right to do so in the future.
Australia: 
A time bar defence only arises when proceedings have not commenced before the six year limitation period. Once the limitation period has expired for a cause of action to recover any debt, damages or other money, section 63(1) of the Limitation Act provides that the right and title of the plaintiff is extinguished. Therefore, action should be brought within six years after the date on which the cause of action accrues: Marren v Dawson Bentley & Co Ltd
. The limitation period is often finally determined by way of an application for extension of time. However, the time bar plea should be raised regardless of this to avoid any adverse consequences that may arise from not arguing the limitation period.

A.
The benefit of extinguishment of the cause of action under section 63 of the Limitation Act can be waived by the failure to plead such extinguishment: Commonwealth v Mewett
. Furthermore, where a defendant does not initially plead the defence of an action being statute barred but subsequently does so, estoppel or waiver may arise: Commonwealth v Verwayen
. In that case estoppel arose from the fact that the actions of the Commonwealth constituted an unambiguous representation to Mr Verwayen that liability would not be contested, a limitations defence would not be relied on and the breach of duty of care would not be denied. Therefore, not arguing the time bar plea at the correct time and making certain representations can result in the defendant not being able to raise the limitation period at all.

B.
It is possible to cure the omission of not raising the plea on time unless the court finds an estoppel or waiver.
Brazil:

The time bar plea may be raised at any phase of a legal proceeding by the interested party 
.


A. No loss is sustained by the party benefiting from the limitation period, should he fail to invoke it with the submittal of his defence.


B. Failure to invoke the time bar may be remedied at any level of jurisdiction, and the party may invoke it even after the submission of its defence or any possible appeal.
Chile:

Time barring may be argued as a preemptory exception at any moment of the trial - in first instance up to the pronouncement of the judgment and in second instance it may be argued before the cause is heard. Time barring can only be argued as an action by the Debtor when he justifies his interest in it to be judicially declared. The failure to argue the time bar plea at the correct time involves a waiver of the limitation period. The waiver may be made in a tacit or express way but only once the limitation period has elapsed. The action that unmistakably shows the intention to waive the possibility of making use of the limitation period it is an express waiver to time bar plea. Tacit waiver is considered to occur when someone who may argue the time bar expresses through an action that he admits the owner’s or the creditor’s right.

A. Time barring may only be waived once elapsed. Early waivers are not admitted.

B. No, it is not, because once the judgment is pronounced in the trial where time barring should have been argued, the matter is decided and the ruling is considered to be final, meaning the same matter cannot be discussed again between the parties in a new trial.
Denmark:

A time bar plea can be raised at any time. It is for the claimant to ensure that a claim is not time barred. 
A. If the defendant does not raise a time bar plea appropriately this can be treated as waiving such right.
France:

The time bar plea can be raised at any time
 but not for the first time before the Supreme Court
.
A. If not raised at the first instance and/or on appeal, and raised for the first time before the Supreme Court, the limitation period will not be a reason not to perform the contract. Thus, the defendant will be regarded as having waived the limitation period.

B – See A.

Germany:
The defence of limitation of action due to lapse of time constitutes an "Einrede".  This means that the debtor must plead the statute of limitations at the proceedings.  Such plea may be submitted up until the close of the last court hearing.
A.   Should the defence of the statute of limitations not be submitted to the court of first instance, the court is not required to consider the limitation of actions ex officio. Consequently, a decision on the claim in dispute is made without considering the issue of limitation of action.  A judgment for the plaintiff becomes res judicata since pleading the statute of limitations in the second instance is no longer possible by reason of being time-barred.

B.    New arguments in the second instance are as a matter of principle only possible if the facts giving rise to the claim were not yet known during the proceedings in the first instance and the party is not at fault for not having known these facts.  However, since a claim's becoming time-barred is dependent on the creditor's knowledge or grossly negligent lack of knowledge, a remedy in this way is generally not possible.  An exception only applies if knowledge of the circumstances giving rise to the claim or of the identity of the debtor required under § 199 BGB is only acquired after the close of the proceedings in the first instance and the previous lack of knowledge could not be attributed to gross negligence. Should, however, there have been some performance on the basis of the judgment in the first instance, it is not possible, pursuant to § 214 (2) BGB, to reclaim the act performed. 
Greece:

The plea should be raised by the defendant in his/her memorandum to the Court with his main arguments. This memorandum is usually submitted before the hearing of the case.

A. The plea cannot be raised anymore.

B. In practice it is not possible to cure the omission of not raising the plea on time.
Israel:

According to Clause 3 to the limitation law, the time bar plea should be raised at the first opportunity when raising arguments in court. The  first opportunity is not necessarily in the statement of defence. If any motion is dealt by the court prior to the filing of the statement of defence, for example, a motion for an exemption of the period for filing the defence, or a motion for discharge from court’s fees - the limitation plea should be raised.

A. Such a default will deprive the defendant of the right to raise the limitation plea in later stages.
B. In principle - not possible.
Italy:

There is no time fixed by law when an interested party must exercise this right.
Serbia:

The debtor has a duty to use time limitation objection when responding to the action, at the preparatory hearing or before closure of the main hearing at the latest.

A. The court is not bound to check time limitation, if until closure of the main hearing the debtor does not use the time bar objection, the court may award a time barred claim to the creditor.

B. If limitation objection has not been used until closure of the main hearing, debtor loses this right to argue limitation. This omission can not be cured.
Sweden:

A.  A time bar plea should ideally be raised when the Defendant first submits his defence. It is however allowed at a later stage, even during the final hearings before a court of first instance, provided, however, that the plea has not been withheld in bad faith. If there is a collusion intent behind the late time bar plea the court can disregard it
.

B.  A time bar plea can be raised for the first time before the Court of Appeal or the Supreme Court with the leave of the court, provided that the Defendant can show that he has "particular reasons" for his delay
.
Switzerland:

As soon as possible or during the legal proceedings. There is no uniform federal law. This matter is governed and regulated by 26 different cantonal (district) laws. Some rules require that the time bar defence be made in the very early stages; in others it is possible to plead it at the end of the process.

The party who is pleading time bar has to do so expressly and formally (Verhandlungsmaxime). The judge may not consider it (ex officio)
.

A.
If the time bar plea is not made by the defendant he would lose the right to do so.

B.
No.


UK:

In England and Wales, a defendant wishing to raise the defence of limitation must do so expressly and unambiguously in his statements of case (or written submissions, in the case of an arbitration), even if it appears on the face of the claim that the limitation period has expired. This is usually done by setting out the facts upon which the defendant relies to establish that the claimant’s cause of action is time-barred, although it is sufficient to state the fact of raising the plea – the burden of proof is then transferred to the claimant to show that the action is not time-barred.  While a defence of limitation may be raised at any stage of the proceedings, it is sensible to raise it at the outset, as the facts giving rise to a limitation defence are generally relatively straightforward to prove and evaluate, and are often dealt with as a preliminary issue. 

A. 
Where the defendant does not plead a limitation defence at the outset, he is not precluded from doing so at a later stage in the proceedings. However, by not raising the defence of limitation straight away, the defendant runs the risk of the claimant arguing that the defendant has waived his right to rely on limitation, or is estopped from doing so. As expiry of the limitation period does not automatically bar a claimant’s action, a claimant against whom no limitation defence has been pleaded will be able to proceed as though the action were not time-barred.

B. 
Yes. Where the defendant has failed to raise the limitation defence at the outset, he may do so at a later stage by appropriate amendment to statements of case (or written submissions in the case of arbitration). 
USA:

In many jurisdictions, including New York, the statute of limitations is an affirmative defence that must be pleaded and proved.  Thus, the defence must be raised either by a motion to dismiss or in the answer
.

A.  A defendant who fails to raise the affirmative defence of the statute of limitations either by a motion to dismiss or in the answer waives the defence.  

B.  Generally, if the time bar plea is not raised on time, the defendant can ask the court for permission to amend the answer to include the defence.  In New York, this is required by N.Y. C.P.L.R. §3025. If the defence is not raised either in the answer or by motion to dismiss before service of a responsive pleading is required, the defence is waived
. 

Question 7:

Whether the limitation period can be suspended where fraud was perpetrated by the defendant after time had begun to run?
Responses:
In some jurisdictions there are no special provisions for the event that the debtor commits fraudulent acts during the limitation period (Brazil, Chile, Germany, Serbia and Sweden), while in other jurisdictions, if fraud is perpetrated by the defendant, the limitation period starts running from the date on which the plaintiff became aware of the fraud (Greece , Denmark, France, Israel, Italy, Switzerland, the UK and the USA).
Argentina:
In cases of fraud, the limitation period can be suspended according to section 3080 of the Civil Code, second part (see 3 (A) above).
Australia: 
The limitation period can be suspended where fraud was perpetrated by the defendant after time has begun to run. The Limitation Act 1969 (NSW)
 states that where a cause of action, or the identity of a person against whom a cause of action lies, is fraudulently concealed, the period of time between the accrual of the cause of action and the date on which fraud is discovered does not count as part of the limitation period. 

Brazil:

The law has no express provision on the suspension or interruption of the limitation period in situations involving fraud.
Chile:

The fact that the defendant has committed fraud does not suffice to enforce the suspension or interruption of the limitation period. Under the Chilean law, the suspension of the limitation period applies only to minors, mentally disturbed, deaf or deaf-and-dumb individuals who cannot express themselves in a clear way and to those who are under the parent’s custody or under guardianship; a woman under community property during the effective period thereof; inheritance of state of which the legal heir has not yet taken possession.
Denmark:

Refer to answer to question 3 above
France:

The limitation period commences on the date when the fraud is discovered.
Germany:
There are no special provisions under the law for the event that the debtor commits fraudulent acts during the limitation period.
Greece:

As mentioned above, fraud is a reason for suspension of the prescription period.
Israel:

According to the Limitation Law 1958
, in case the cause of action is fraud perpetrated by the defendant, the limitation period starts running from the date on which the plaintiff became aware of the fraud.
Italy:
The limitation period can be suspended when fraud is perpetrated by the defendant, and in this case, the time begins running when the fraud is discovered.
Serbia:

The law has no express provision on the suspension or interruption of the limitation period in situations involving fraud.
Sweden:

See the answer 3 A above.

Switzerland:
This is an issue of an abuse of right in bad faith: The limitation period may be suspended if the debtor is discouraging the creditor from taking any action (by promising payment or promising not to make use of the right of limitation). This follows the general rules of good faith
.

UK:

As noted in response to question 3(a) above, section 32 of the Limitation Act 1980 provides that, where the cause of action is based on fraud or mistake, the limitation period does not begin to run until the fraud or mistake is discovered by the claimant. However, because the fraud or mistake is the substance of the cause of action, it must exist at the time that the cause of action arises. There is no real authority on this point but it is suggested, therefore, that a subsequent fraud or mistake would have the effect of creating a new cause of action rather than suspending the limitation period of that for which the period had already begun to run. However, section 32 also provides for suspension of the limitation period where the defendant has deliberately concealed facts which are relevant to the cause of action. Deliberate concealment of the claimant's cause of action by the defendant in the course of the limitation period has the consequence of wiping out time insofar as it has run and starting the limitation period from the time that the concealment was or should reasonably have been discovered: Sheldon v. RHM Outhwaite Ltd.
. Alternatively, it has been held that such concealment will give rise to an estoppel, barring the plaintiff from alleging that the action is time barred: Kaliszewska v. Clague
. The latter reasoning has probably been overtaken by Sheldon. Some commentators suggest that the logic of Sheldon means that, even concealment occurring after the limitation has expired, would have the effect of resetting the clock. However, this has not been tested and it seems unlikely that the courts would go this far
. The solicitors' negligence case of Biggs v. Sotnicks (A Firm) and Others 
highlights a related problem, on which Sheldon is silent. In that case, the claimant was already aware of the relevant facts giving rise to the cause of action but the defendant subsequently perpetrated some from of deliberate concealment in that it did not provide a copy of its files to the claimant until many years after the event. It was held that the limitation period did not restart from the time at which the files were provided.
USA:

A U.S. court is likely to carefully examine the specific facts of a case and examine the behavior of the parties.  A party may waive the right to assert time bar by way of defence.  Thus, where fraud was committed by the defendant, the defendant may be equitably estopped from asserting the defence of time bar.  
B.     Limitation Period - Insurance Claim:
Question 8:

How is an insurance claim classified in your jurisdiction?
A.   Is it classified as part of the general Contract Law or is it dealt with separately under a specific law.
B.   Is a reinsurance claim classified the same way?
Responses:
In some systems there are special laws dealing with insurance claims (Argentina, Australia, Denmark, Germany, Greece, Israel, Sweden, Switzerland and the various USA jurisdictions), while in others an insurance contract is deemed as a regular contract and is handled under the provisions of the contract, commercial or civil law (Italy and the UK). In some countries (Chile, France and Serbia) a mix of laws discuss the subject of insurance.
In all jurisdictions below there is no special classification of a reinsurance claim.

Argentina:

A    The insurance claims are specifically governed by the Insurance Act No. 17,418, which forms part of our Commercial Code.

B.   There are no regulations in the Insurance Act with relation to reinsurance claims, even though it is accepted that regulations on the insurance contract are, in principle, also applicable to reinsurance.
Australia:
A.
An insurance claim is dealt with not as part of general Contract Law, but subject to the Insurance Contracts Act 1984 (Cth) which provides for extensive regulation of relations between insureds and insurers. An insurance claim is classified, subject to the terms of the insurance agreement, as construed under general law and as may be modified by the Insurance Contracts Act.
B.
The Insurance Contracts Act 1984 (Cth) is expressly excluded from having application to reinsurance agreements
. Reinsurance claims are classified as part of the general Contract Law.

Brazil:

A.   The law classifies the insurance claim as a part of Contract Law; - more specifically see Chapter XV (The Insurance Contract) of the new Civil Code.

B.   There is no specific provision for the reinsurance contract in the new civil code, or in any other law. Cases involving reinsurance contracts must be examined in the light of the situations listed in the civil code for contracts in general.
Chile:

A.  The insurance claim may be included in damage compensation actions.  The following must be distinguished: 

(1) Article 544 of the Commercial Code establishes an insurance action that arises from failure to pay the premium and consists of a claim requesting payment of the premium or rescission of the insurance, together with damage compensation. 
(2) A damage compensation claim is available, according to the rules governing contracts that arise from contractual liability because the insurance is a contract by nature. 
(3) An indemnity action is available, according to the rules governing tort liability that arise from the commission of a civil offense or quasi-offense. (4) In general terms, insurance claims are classified in the General Contract law, and also give rise to pursue the fulfillment of the tort liability of those who have committed a guilty or malicious action thereby causing damages to a third party that must be repaired.

Only the claims that request the payment of the insurance premium or the termination of the insurance contract with payment of relevant damages are specifically governed by the Code of Commerce.

B.  Strictly speaking, reinsurance claims are not classified at all, but the same rules applied to insurance claims are extended to be applied to reinsurance claims.
Denmark:

An insurance claim is a claim governed by the Insurance Contract Law


A. It is dealt with separately as per the Insurance Contract Law.

B.  No – a reinsurance claim is considered a general contract claim and not covered by the Insurance Contract Law.
France:

A. Insurance claims are governed by both the general contract law and the specific provisions of the Code des Assurances.

B. Reinsurance claims are governed by the general contract law.
Germany:

A.    The Insurance law is regulated for the most part in special laws.  The most important of these laws are the Insurance Contract Law
 and the Insurance Regulatory Act
.  General contract law applies provided the particular circumstances do not constitute a matter which falls within the insurance law.
Greece:

A. There are special laws and provisions for the insurance claims: L. 2496/1997 (Insurance Law), L. 3816/1958 (Code of Private Maritime Law), L. 1815/1988 about aviation insurance and L. 489/1976 about civil responsibility arising from motor vehicle accidents.

B. There are no specific provisions regarding reinsurance. Eminent commentators maintain that a reinsurance contract is to be considered as an insurance one only to the extent that this is appropriate and necessary. In such a case the provisions regarding insurance are applied by way of analogy. To the extent that it is not appropriate the general rules of contract law apply. Regarding prescription in reinsurance contracts, it is submitted
 that the specific provisions regarding limitation period of Law 2496/96 on insurance contracts do not apply. Instead, the general rules of the civil code apply.
Israel:

A. Specific Law – the Insurance Contract Law 1981.
B. According to Clause 7 of the Insurance Contract Law, this law (except for subrogation) does not apply to Reinsurance. Therefore, it is dealt with within the framework of the General Contracts Law, 1973.
Italy:

A.  An insurance claim is classified as a part of the Contract Law and it is regulated by the civil code
. 
B.  The reinsurance claim is classified as a part of contract law and is also regulated by the civil code
.
Serbia:

A. The Law on Contracts and Torts regulates property, liability and life insurance claims as a part of the general contract law providing for limitation of all contractual receivables including provisions on particular limitation period referring to insurance contracts.

B. 
According to the Law on Contracts and Torts only provisions of the chapter of that law regulating on-shore insurance
 do not apply to reinsurance contracts. As there are no legal authorities on the limitation in reinsurance contracts, courts would either apply general time limitation of ten years (Law on Contracts and Torts), or, more certainly, apply the special limitation provisions from the said Law for receivables from direct on-shore insurance contracts,. Marine and aviation reinsurance contracts are trated in the same way as marine and aviation insurance claims.

Sweden:

A. The insurance claim is dealt with separately under the Insurance Contract Act, 1929.

B. The reinsurance claim is not classified the same way as the insurance claim. Reinsurance is explicitly excluded from the application of the scope of the Insurance Contract Act
. A reinsurance claim is basically classified as part of the general Contract Law, although it is stated in the preparatory works to the Insurance Contract Act that its provisions will apply by way of analogy, where suitable. The prevailing view seems to be that the limitation provision does not apply to a reinsurance claim by analogy.
Switzerland:

A.  An insurance claim is classified as a part of the Swiss Code of Insurance.

B.
The Code of Insurance does not apply to Reinsurance contracts
.

UK:

A.
An insurance claim is classified as a contract of indemnity under which, on the occurrence of an insured event resulting in loss to the insured, the insurer promises to put the insured in the same position in which the insured would have been had the event not occurred, but in no better position. An insurance claim is dealt with under general contract law.

B.
Yes
USA:
A. Insurance claims, like contractual claims, are governed substantially by state law. While the states' laws are generally applicable to most contractual disputes, each state also has an insurance code which must be referenced, along with the state's statute regarding limitations period, for a definitive reading on the correct limitation period.  
B.
Reinsurance claims are generally classified as a subset of insurance law.  In several states, by statute and/or common law, a reinsurance contract is considered and interpreted as a direct insurance contract.
Question 9:

Are there provisions in your jurisdiction which set out specific conditions concerning limitation period of an insurance claim?

A.  Are the parties free to stipulate against these provisions? In what form?
B.  What is the limitation period of an insured’s claim against an insurer?
C.  What is the limitation period for the insurer’s claim, for instance: 

1. against the insured, 

2. against another insurer, 

3. against third party
Responses:
In most of the countries (Argentina, Brazil, Denmark, France, Greece, Germany, Israel, Italy, Sweden and Switzerland) there is a special limitation period for claims of insurance. In some countries (Australia and some US jurisdictions) the applicable principles are those relevant to all contracts. In most of the countries (as in Argentina, Brazil and Serbia) the parties are not free to stipulate against these Provisions, while in others (such as Israel) the parties can stipulate against it, in favour of the policy holder. In most countries, in a claim against a third party by subrogation, the insurer will have the same period possessed by the insured (Australia, Brazil, France, Germany, Israel, Italy and Serbia).
Argentina:

In the Insurance Act
, it is provided that the actions based on insurance contracts are time barred after one year from the date when the obligation is due.

A.   Limitation period in Argentina is a matter of public order, and the parties cannot modify it.

B.   The limitation period for the insured’s claim is one year from the date when the obligation is due.

C.   The limitation period for the insurer’s claim, will depend on what the cause of such claim is:
1. If the claim is against its insured, the limitation period will be one year, as provided by the Insurance Act
.
2. If the insurer indemnified its insured and files for subrogation against the party who caused the damage, the limitation period will be the one corresponding to the insured’s action against such third party.
3. In cases of multiple insurances, that is, more than one insurer covering the same risk, the Insurance Act
 provides that the insurer who pays a higher amount than it should pay, has a right of action against the insured and the other insurers for the corresponding adjustment. For the complaint against its insured, the limitation period would be 1 year
. With relation to the complaint against the other insurer, as there is no juridical relationship between the two insurers, the limitation period would be the general ten years period.
Australia:
Neither the Insurance Contracts Act 1984 (Cth) nor the Limitation Act 1969 (NSW) set out specific conditions concerning the limitation period of an insurance claim. The limitation period in respect of bringing an action under a contract of insurance is the same as with any other contract – six years. Each state has separate legislation dealing with statutory schemes for motor vehicle accidents and workers compensation claims.
A.
Parties may, by contract, fix a shorter period of time than that provided by the Limitation Act for the commencement of proceedings to enforce any cause of action arising under the contract.  Further, the parties may agree not to plead a limitation period. Such an agreement, if supported by consideration, will be binding as a contract and will have the effect of allowing the plaintiff to proceed after the limitation period has expired: Lade v Trill
; S Pearson & Sons, Ltd v Lord Mayor of Dublin
. The scope for parties to stipulate limitation periods is subject to section 54 of the Insurance Contracts Act 1984 (Cth). Under that section, where the effect of a contract of insurance would be that the insurer may refuse to pay a claim due to an act or omission of the insured, the insurer may not refuse to pay the claim but the liability will be reduced by the amount that fairly represents the extent to which the insurer’s interests were prejudiced as a result of that act or omission. Furthermore, a contract of insurance must always be based on utmost good faith under section 13 of the Insurance Contracts Act 1984 (Cth).
B.    The limitation period against an insurer for an action founded on a contract of insurance is six years.
C.
   (1)
Six years
(2)
The time bar in section 14 of the Limitation Act 1969 (NSW) does not apply to a cause of action for specific performance of a contract or for an injunction or for other equitable relief: section 23 of the Limitation Act. This means that a claim for an entitlement to contribution against another insurer in equity is not confined to the six year limitation period. 
In granting equitable relief a court will give consideration to discretionary matters including delay: Williams v Minister, Aboriginal Land Rights Act 1983 
. 
(3)
6 years from the date that the cause of action arose. The limitation period for a subrogation claim is the same as the limitation period that applies to the original plaintiff.

Brazil:
The new Brazilian Civil Code establishes a specific condition for limitation involving claims concerning insurance contracts. Article 206, in its first paragraph, sub-item II, of the Civil Code, states that the insured’s intent against the insurer, or of the latter against the former, lapses in one year, with this term counting for the insured, in the case of civil liability insurance, from the date on which he is cited to answer a lawsuit for indemnity filed by the third party affected, or from the date on which he indemnifies the latter, with the consent of the insurer. As to other kinds of insurance, the period counts as of awareness of the fact generating the intent.


A.    The parties are not at liberty to stipulate against these provisions 
.


B.   The limitation period for a claim by an insured against his insurer is one year, as stated in the reply to item 9 above.


C.   (1) The limitation period for a claim by an insurer against the insured to collect the premium is one year, with due regard for the provisions of article 206, first paragraph, sub-item II, of the new Civil Code. 

 (2) However, the timeframe for the insurer to claim civil obligations against another insurer will be three years
. 

(3) To claim against a third party by subrogation, the insurer will have the same period possessed by the insured. For example, if the claim originates from the practice of a wrongful act (vehicle collision) the period will be 3 years 
.
Chile:

The Commercial Code establishes a limitation period of three days as from expiration of the term to exercise the action seeking payment of the premium or rescission of the insurance contract and damage compensation.  Failing action, the insurance will be deemed in effect for all legal purposes and the insurer may only pursue payment of the premium, for which it has a period of two years
. 

The Civil Code sets down a five-year statute of limitations for a damage compensation action arising from contract default and a four-year statute of limitations for damage compensation action seeking tort liability. The parties are not free to stipulate any type of modification or alteration of these stipulations because it is a matter of substantive law established for juridical certainty. The insurance claim that must be filed by an insured against the insurer is a claim for default on the insurance contract, together with damage compensation.  The period of limitation is five years as from the date when the obligation became enforceable since it is an ordinary action.  The insured may choose to take action against the insurer for tort liability resulting from damages and injuries that the negligence or willful misconduct of the insurer caused thereto.  In such case, the action will prescribe in four years as from the date when the negligence or willful misconduct occurred. Under the theory of the accumulation of liabilities, the insured may not, according to Chilean law, take simultaneous action against the insurer for tort liability and contractual liability but rather only one or the other.  Damage compensation petitioned by the insured from the insurer must not give rise to unlawful enrichment but rather must merely seek to redress for all damages actually suffered by the insured. The statute of limitations for an insurer to take action against the insured seeking payment of the premium or rescission of the insurance contract, including damage compensation, is three days from the date when the premium should have been paid.  If this right is not exercised in the limitation period, the insurer merely retains the right to seek payment of the insurance premium within two years after expiration of the obligation according to the rules stated on article 1248 of the Commercial Code. The statute of limitations of an insurer’s action against another insured is not discussed in the law.  Only the rules of tort liability apply to this case for damage compensation owed by whoever causes damage to another by a negligent or fraudulent deed committed against another.  The statute of limitations is four years after the date of occurrence of the deed.  If the violation by the other insured arises from contractual default, action can be taken against him and the rescission or performance of the contract petitioned, in both cases including damage compensation.  The limitation period is five years after the date of the default.

Article 553 of the Commercial Code provides that the insurer paying an indemnity subrogates for the rights of the insured against third parties liable in the loss, if any. This action seeks to return certain assets to the equity of the insured to ensure that the insured pays his obligation to the insurer. Contractual law confers rights upon the insurer to take action against a third party by virtue of the exercise of an oblique or subrogatory action whereby it subrogates for the rights of the debtor to take action provided the following assumptions are met:  i) it is an obligation that is currently enforceable; ii) the insured refuses or fails to exercise the rights available thereto; iii) the refusal or negligence of the insured is injurious to the insurers. This action seeks to return certain assets to the equity of the insured to ensure that the insured pays his obligation to the insurer.
Denmark:

Yes – as per the Insurance Contract Law.

A.  No – in regard of consumer insurance it is not possible to agree to deviations to the law which are to the disadvantage of the consumer. Otherwise, it is possible to agree to deviations.

.

B.  As per the new law enactments as per 1 January 2008 the limitation period for insurance claims will now follow the stipulations in the general time-bar law, i.e. the main rule is a 3 years limitation period (with the 10 and 30 years maximum periods as per above).

However, there is a slight modification to the 30 years absolute rule in regard of certain life and accident insurances. If the insurance is triggered on a manifestation basis there is a 10 years absolute limitation period from the due date (if insurance trigger is manifestation there is no need for an extended period of 30 years from liable action like there could be for certain insurances based on a ‘cause of action’ trigger).

.


C. (1) The general 3 year rule will apply.
     (2) The general 3 year rule will apply.
(3) The general 3 year rule will apply.

France:

A. The limitation period for insurance is two years with respect to property and liability insurance; for life insurance, the limitation period is 10 years. The courts hold that it is not possible to stipulate a longer period. A limitation period cannot be waived in advance. The limitation period in insurance is a matter of public policy and it is not possible to stipulate against it
.

B.  The limitation period of an insured’s claim against an insurer is 2 years or ten years for life insurance. In case of damage, the limitation period begins to run from the date when the insured is aware of the damage if he proves that he ignored it until then.

C. The limitation period for the insurer’s claim:

1. Against the insured: two years (ten years for life insurance). This provision does not apply in case of non disclosure, omission, untrue declaration regarding the risks incurred. In such cases, the limitation period commences when the insurer becomes aware of the non disclosed or misstated information.

2. Against another insurer: the courts hold that in the event of overlapping insurance, the limitation period for an insurer to sue another insurer is 30 years.

3. It depends on the limitation period governing the right to which the insurer is subrogated.
Germany:

There are also special provisions with respect to limitation of actions under insurance law.  The central provision regarding law on direct insurance is § 12 VVG.  This provision lays down rules on limitation of actions as well as on special preclusive periods under insurance law.

A.   It is inadmissible, pursuant to § 15a VVG, to deviate from the prescribed limitation period to the detriment of the policyholder.  An extension of the limitation period in favour of the policyholder, however, is in principle possible.

B.   § 12 (1) VVG provides for a limitation period of 2 years for claims arising from an insurance contract – in the case of life insurance 5 years.  The limitation period begins to run with the closing of the year in which the benefit can be claimed.  However, the limitation period is suspended once the policyholder notifies the insurer of the claim.  The suspension ends upon receipt of the insurer's final written decision. § 12 (3) VVG provides furthermore for a preclusive period.  The insurer is relieved of its obligation to pay if the policyholder does not assert the claim to the benefit by court action within 6 months.  The 6-month period only begins to run, however, once the insurer has notified the policyholder in writing of rejection of the claim and of the legal consequences attached to an expiration of the preclusive period.


C.   The 2-year period of limitation under § 12 (1) VVG also applies in general to the insurer's claims against the insured.  The rule covers any claims with their legal basis in the insurance contract itself, meaning, for example, claims by the insurer for payment of premiums, interest and costs, and claims for recovery arising from the contract.  Since the limitation period under § 12 (1) VVG only covers claims arising from the insurance contract itself, claims by the insurer against other insurers are not affected. 
In the case of an assertion of assigned rights (usually recourse actions), § 12 (1) VVG does not apply since such cases concern an original claim of the insured against a third party and not claims arising from the insurance contract.  Since such a claim has its basis in the general law of obligations or liability, the general law of limitation in the German Civil Code should apply.
Greece:

According to the Insurance Law “claims that arise out of the insurance contract are prescribed, in non life insurance after four years and in life insurance after five years, after the end of the year within which they were born"
. According to the Greek Marine Code
, claims arising from marine insurance are prescribed within 2 years. The answer to the question whether an insurance agreement is a maritime one is a matter of construction, which sometimes can be hard to solve. According to article 10 of L. 489/1976, on civil liability motor insurance the third party has a right for direct action against the insurer, which is prescribed two years after the accident has taken place. 

A. No, they are considered as ius cogens. 

B.  See above.

C. 
The aforesaid prescription periods apply to every claim arising from an insurance contract, no matter if the claim is against the insurer or the beneficiary, therefore 4 years in non-life insurance and 5 years in life insurance. 


(1) against the insured, e.g. premium, or 


(2) against another insurer e.g. double insurance or  as above
(3) against third party - subrogation claim
According to article 14, paragraph 5, in case of subrogation of the insurer, the prescription of the claims of the insured against the third party is not in any  case prescribed before the lapsing of six months after the subrogation. If, however, prescription had occurred before the subrogation, then the six month extension is not granted.  According to article 26 of Law 2496/97 on insurance contracts (which however remains inactive until a presidential decree is issued) in case of obligatory civil liability insurance the third party has a direct claim against the insurer up to the limit for which insurance is obligatory, no matter if the latter is covered by the insurance contract. The insurer that paid the third party without being obliged to do so under the insurance policy, is subrogated to this claim the third party had up to the sum that was paid. The prescription period cannot be completed before the lapse of six months after the subrogation (this does not apply to motor insurance). It is evident that if the prescription period was completed before the subrogation, then the insurer will not benefit from the six months extension.
Israel:

An insurance claim prescribes after the elapse of 3 years from the date on which the insured event occurred 
.
A. No, except only in favour of the insured/beneficiary 
.
B. 3 years
C.  (1) 7 years  

      (2) There are contradicting judgments by the lower courts in this respect (i.e. either 3 years or 7 years). The Supreme Court has not yet dealt with this issue.

      (3) the insurer in subrogation claims has the same period that his insured 
still has against the third party, e.g. in marine claims, where the limitation 
period is limited to one year by the Bill of Lading, the insurer will also be 
limited to one year from the date of unloading the shipment (R.C.A. 
9444/2000 Bellina Maritime S.A. Monrovia v. Menorah Ins. Co.
).
Italy:

There are provisions which set out specific conditions concerning limitation period of an insurance claim.

A. The parties aren't free to stipulate against these provisions.

B. The insured's contractual rights are abolished when one year elapses from the date on which the right to claim arises.
C. The limitation period for the insurer's claim is the time when he can make a claim to protect his rights and interests. The insurer's right to receive the insurance premium is barred one year from the date on which the right is founded. For example when there is a coinsurance, if one insurer paid all indemnity, he can make a claim against another insurer for the repayments within one year by payment. The insurer's subrogation claim is not barred when one year elapses, as this right is founded on the relationship between insured and third party, therefore this right has the same limitation period of the insured's right against the third party.
Serbia:

Particular provisions of the Law on Contracts and Torts regulate time limitation for property, liability and personal insurance in the 'Time bar' section. Particular laws regulate marine and aviation insurance claims.
A. Imperative provisions regulate time limitation with regards to property, liability and life insurance which can not be extended or shortened at the parties' will. In marine and aviation insurance there is a special limitation period of five years, but parties may stipulate this period
.

The Law does not impose any kind of form for conclusion of a different time limitation for claims from such contracts.

B. In life insurance, the limitation period is five years. In other types of insurance, such as property and liability, the limitation period is three years. In Marine insurance claims are time barred after five years.

C. (1) Insurer's claim against insured for insurance premium is time barred in three years.
(2) Law does not provide for a specific time limitation in such case, and therefore general subjective time limitation of five years and general objective time limitation of ten years would apply.

(3) The limitation period of the insurer's claim against a third party who is responsible for an insured event is the same period as a claim of the insured against the wrongdoer.

Sweden:

The Insurance Contract Act, 1927
, the Consumer Insurance Act, 1981
, and the Traffic Damage Act, 1975
, all contain specific limitation provisions. It should be noted that the Traffic Damage Act also regulates third party liability on a no fault basis. 

A. The Consumer Insurance Act
 and the Traffic Damage Act
 are mandatory to the benefit of the Policyholder/Claimant. Agreements or terms stipulating a shorter limitation period will be invalid. Longer limitation periods are accepted. The limitation provision under The Insurance Contract Act is not mandatory Thus the parties are free to agree to a shorter limitation period, although a minimum notification period of three months is required
, no specific form is required. 

B.  Under all the Acts listed above an Insured's/Claimant's claim against an insurer is time-barred unless suit is filed against the Insurer (i) within three years from the point in time when the Insured/Claimant became aware that he had a claim, or (ii) under all circumstances ten years from the point in time when the claim could be made. 

C. (1) against the insured, e.g. premium, or if the claim falls under the Insurance Contract Act, Section 29 applies and the limitation period is the one described above under B. The limitation provisions of the Consumer Insurance Contract Act and the Traffic Damage Act only apply to the right of indemnity under the insurance. Thus a claim for premiums for Consumer Insurance or Traffic Insurance is regulated by the Limitation Act and the ten year limitation as described above applies. 

(2) against another insurer e.g. double insurance or the Limitation Act applies. The ten year limitation period as described under (1) applies. 

(3) against third party -subrogation claim, the Limitation Act applies. The ten year limitation period as described under (1) above applies.
Switzerland:

Yes, 2 years
. 

A.
agreements to shorten this period are null and void
.

B.
2 years.
C. (1) As above; 2 years; this is valid only for the parties to the insurance  
contract, i.e. the Insured and Insurer.

(2) 1 year after obtaining knowledge about the loss and liable party, but 
with a 10-year absolute limitation period after the claim arose
.

(3) 1/10 years
. See 3 (A) above.

UK:

No, and neither are there any specific rules for limitation.  In insurance cases in the LA 1980. Insurance contracts are governed by the general rule for actions based on contract (see answer to question 1 above).

A. 
Yes (see answer to question 4 above). As in other forms of contract, the parties are free to agree to a shorter or longer limitation period, although the Unfair Terms in Consumer Contracts Regulations 1999 may, if applicable, operate to invalidate too short a limitation period (the sections of the Unfair Contract Terms Act 1977 which may operate to make a shorter limitation period subject to the requirement of reasonableness in non-insurance contracts (see answer to question 4 (B) above) do not apply to insurance contracts.)

B.
Subject to any contrary provision in the insurance contract, six years from the date on which the action accrued. The most difficult issue in insurance cases is establishing the date on which the insured’s action against the insurer accrues. Case law has shown that this is most likely to be the date upon which the event insured against occurred. The slightly curious theory behind this is that the insurer has promised to hold the insured harmless against the occurrence of an insured event, and that when the event takes place the insurer is at that point in immediate and automatic breach of contract.
C. (1) The general rule applies: six years from the date on which the action accrued – i.e. the date on which the premium became payable. It is worth noting whether there are any warranties in relation to premium payment in the contract.  In the recent case of Heath Lambert Limited v Sociedad de Corretaje de Seguros
 it was held that where the reinsurer had a premium warranty to be paid within 90 days of attachment of the risk, the correct limitation period was in fact altered contractually to 6 years and 90 days. 

(2) The limitation period for one insurer to bring a contribution action against another insurer is governed by section 10 of the LA 1980 (“Special time limit for claiming contribution”). The period is two years from the date of accrual of the right to bring contribution proceedings, namely the date when the insurer’s liability to the insured is quantified. This is subject to the rules on fraud, deliberate concealment and mistake, but not to those on acknowledgment. 

(3)  The answer to this depends on the nature of the insured’s cause of action assumed by the insurer on subrogation. Where the insurer’s subrogated rights are based on breach of contract or tort (except torts resulting in personal injury), then the insurer will have six years to pursue the third party from the date on which the insured’s action against that third party accrued
. Where the insurer’s subrogated rights are based on personal injury caused to the insured by the third party’s negligence, nuisance or breach of duty, then the limitation period will run for three years from either the date on which the insured’s action against the third party accrued or, if later, the date when the insured first knew of its cause of action against the third party
.

USA:

In some jurisdictions, the legislature has adopted a standard form for certain policies which prescribes a limitation of the time of suing thereon.  For example, in New York, first party insurance policies contain two-year periods within which to assert claims with respect to fire insurance.  Frequently, time restriction provisions are very specific and included in the original policy, which alleviates the task of determining when time begins to run. For instance, a policy that simply states that a claim must be brought within a reasonable time “after the loss occurs” has been found to be too general to be applied. In the absence of a specific limitations period applicable to recovery on insurance policies, the limitations period applicable to contracts generally governs actions to recover insurance proceeds.  

A. Policies of insurance ordinarily contain a stipulation providing that an action thereon will be brought within a specified period of time, usually within a period shorter than that prescribed by the statute of limitations.  If the action is not brought within the specified period ordinarily it cannot be maintained.  In the absence of statute rendering the limitation inoperative, the limitation, even though the period fixed is shorter than the prescribed by the statute of limitations, generally is held to be valid, provided that the time fixed is not unreasonable.  However, some courts have held that a stipulation limiting the time for an action to a period shorter than that which is authorized by the statute of limitations is invalid as against public policy.  On the other hand, when a policy affords a longer period for filing suit than is required by statute, the policy period governs as it is more favourable to the insured.  

B. The limitation period for contesting a policy is a matter of contract.  In New York, N.Y. C.P.L.R. § 213 provides that an action on contract must be brought within six years.  However, as observed above, parties are free to contract for a shorter or longer period.  

C. An action against an insured is one of contract, and therefore the limitations period prescribed for a contractual claim applies, unless otherwise provided in the policy. Claims for contribution and indemnity are independent causes of action. Therefore, they do not accrue and the statute of limitations does not begin to run until the time of payment.  Therefore, insurers are not barred from pursuing reimbursement claims against other insurers on the grounds that the statute of limitations has run as to the insured's cause of action against such other insurers.  It is enough if the insured had a viable cause of action against such insurers at the time the contribution or indemnity claim came into existence. An action against a third party, or a subrogation claim, will be subject to whatever limitations period would have applied to the insured’s original claim, had the insured been suing in his or her own right, and begins to run from the date the insured's cause of action came into existence, not from the time of payment by the insurer.  
Question 10:

Is there any difference between Liability insurance and Property insurance when determining the commencement date of the limitation period?  
A.   What is the date of the insured event in Property insurance?  
B.   What is the date of the insured event in Liability insurance?
Responses:
There is no uniformity regarding the difference between liability and property insurance when determining the commencement date of the limitation period. In some jurisdictions, such as Argentina, Brazil, Chile, Germany, France, Serbia and Sweden there is no difference regarding this matter. In each jurisdiction, however, the commencement date of the limitation period is different. For example, in Argentina, the date starts to run in both property and liability insurance on the date when the damage occurred and in Brazil it starts to run when the insurance policy comes into effect. German law is different from any other law - in both types of insurance, the date starts to run with the end of the year in which the insurance benefit can be claimed. In some USA jurisdictions, the period begins to run from the date of the loss. In others, when insurer declines to pay the loss. In Greek, Israeli, Italian, Swiss and UK laws, there is a difference regarding the commencement date of the limitation period in property and liability insurance. For example, under the Israeli law, the commencement date in property insurance starts to run at the occurrence of the event, where in liability insurance it starts at the date of submission of the claim.

Argentina:

There is no difference with relation to the limitation period with respect to liability or damage insurance, since the principle of section 58 of the Insurance Act applies in all cases.
A.   The date of the insured event in damage insurance is the date when the damage occurred -in the case of fire, it will be the date when the fire occurred.
B.   The date of the insured event in liability insurance is a matter on which scholars are not fully in agreement. However, according to judicial precedents -which we could say are almost unanimous- such a date corresponds with the date of occurrence of the event which gave rise to the insured’s liability.
Australia:
A.  
There is a lack of clear Australian authority, but it appears that the time runs from the date of an event that gave rise to an entitlement to indemnity, namely the actual date of the property damage, unless the policy stipulates otherwise.

B.
In the absence of an express provision to the contrary, the date of liability is established by a court judgment, an arbitration award or a binding settlement: Post Office v Norwich Union Ltd
; Cacciola v Fire and All Risks Insurance
.

Brazil:

There is no difference between liability insurance and property insurance in determining the commencement date for the limitation period.


A.   The date of the insured event in property insurance is that of the policy’s coming into effect. 
B.   The date of the insured event in liability insurance is also that of the policy’s coming into effect.
Chile:

According to doctrine accepted in Chile and the Commercial Code containing the general rules on the matter, insurance is divided into inland, ocean and air insurance.  Statutory Decree No. 251 of 1931, which sets down the Insurance Business Law, further provides that insurance is divided into general insurance, which includes real and equity insurance, and life insurance. The distinction by doctrine between liability insurance and property insurance is not regulated by governing Chilean law so it is possible to assimilate property insurance to real and equity insurance. Therefore, there is no difference between liability insurance and property insurance in regard to determining the start of the limitation period since neither is recognized in Chilean law.

Denmark:

Only in situations where a claimant may have a direct action against the insurance company (as per the Insurance Contract Law par. 95) there is a special rule that limitation can at the earliest apply 1 year after the claimant has received the right for a direct action against the insurer.


A.   The limitation period will start to run from the due date which is 14 days following the time when the insurer has been able to collect the necessary information for assessment of the event and the size of the insurance claim.

B.   In principle the same rule applies to Liability insurance as to Property Insurance. The limitation period will start to run from the due date which is 14 days following the time when the insurer has been able to collect the necessary information for assessment of the event, establishment of the insureds liability, and the size of the insurance claim.
France:

There is no difference between liability insurance and property insurance when determining the commencement date of the limitation period.

A. The date when the insured has the knowledge of damage to his property.

B. The date when the insured has the knowledge of the occurrence of the insured event.
Germany:

The regulation of limitation under § 12 VVG applies to both third party liability insurance and property insurance.  The same is true with respect to the commencement of the limitation period.  The limitation period begins to run in both cases at the end of the year in which the benefit can be claimed.
Greece:

Some of the issues raised above, are not settled under Greek Law and have not been dealt with by Greek jurisprudence. In principle, the commencement of the limitation period starts when the insured risk occurs. This is the case when there is no doubt that the liability of the insurer under the insurance policy arises when the insured risk occurs.  However, in certain cases, it is submitted that the insurer’s liability may arise at a later stage – ie, in case of claims made liability policies or when the volume of the loss is determined after a substantial period of time as from the occurrence of the insured risk
. In property insurance usually the risk occurs at a specific moment when the insured event takes place (ie earthquake or fire). In liability insurance the insured risk is different in case of occurrence made policies on the one hand and claims made policies on the other.
Israel:

Yes.
A.   Property Insurance - the occurrence of the insured event, e.g. the fire, the theft, etc.
B.   Liability Insurance – the period starts running from the date of submission of the claim. It has not being determined yet by the Supreme Court whether the period starts earlier if the assured received a letter of demand prior to submission of the claim against it.

Italy:

The commencement date of the limitation period of liability insurance is different from the commencement date of property insurance. In property insurance the limitation period starts running when the damage occurred, whereas in liability insurance the insured's right to draw the indemnity arises when the third party makes a claim against the insured.

A. In property insurance the date of the insured event is when insured suffers damage in respect of the covered risk.

B. In liability insurance the date of the insured event is when a third person suffers damage by the insured.
Serbia:

In marine and liability insurance there is an omnibus rule providing that limitation period commences from the first day after expiry of the calendar year in which claim arose. 

A. In property insurance the date of the insured event is the date of the occurrence as described in the Insurance policy. 

B. In liability insurance, the same rule apply as in property insurance – the date of the insured event is the date the insured is made aware of the incurred loss, or objectively on the day of damage consequences occurrence.
Sweden:

No. As to liability insurance, there is no requirement for the limitation period to start running once the fact and the quantum of liability have been ascertained. Thus, an insured who has received a claim for damages must file suit against the insurer and request a declaratory judgment within three years in order to interrupt the limitation period. 

A.  It depends on the specific policy wording. 

B.  It depends on the specific policy wording.
Switzerland:

Not expressly mentioned in the law.

A.
Realization of the peril – the happening of the event or occurrence.

B.
Two legal doctrines exist: 

a) the event theory, i.e. facts which form basis for the liability; 

b) claims made by the claimant.

The Federal court took another position: the date on which the liability of the Insured is established by the Court
 (First the casualty insurer has the duty to defend, and only then the duty to indemnify or compensate arises). This doctrine accepted the position that an out of court settlement or the recognition of liability by the Insured would be equivalent to a court decision.

UK:

Yes.

A. In property insurance, subject to displacement by the terms of the contract, limitation runs from the date of the casualty giving rise to the claim. The, not controversial, theory is that the insurer undertakes an obligation to hold the insured free from harm by the insured perils. In consequence (and subject to the contract terms), the occurrence of a casualty caused by an insured peril places the insurer in breach of contract and time begins to run. See The Fanti
, Chandris v. Argo Insurance
, Callaghan v. Dominion Insurance
.

B. Under a liability policy, subject again to the terms of the contract, the insured's cause of action against the insurer is regarded as accrued once the fact and quantum of the liability have been ascertained (see question 18 below): Telfair Shipping v. Inersea Carriers
. It should be noted that, in either case, it is possible that the wording of the policy may give rise to a separate contractual obligation on the insurer to pay the contractual measure of indemnity within reasonable time. Failure to do so would then constitute a breach of a separate obligation in respect of which a second limitation period will commence on the expiry of the reasonable time See Spring v. Royal Insurance
, although this has yet to be upheld on the facts of any decided case and is difficult to reconcile with authority on marine property insurance as in The Italia Express (No.2)
.
USA:
The commencement date for the limitations period is when the cause of action accrues.  Generally, the cause of action accrues when there is a final judgment against the insured.  However, it has been held that the cause of action accrues when the insurer "wrongfully denied coverage."  

A. For property insurance, in some jurisdictions, the period begins to run from the date of loss.  In others, the period begins to run when the insurer declines to pay the loss.  

B. Generally, for liability insurance, the time period begins to run once the insured suffers a loss.  The date from which the loss is calculated is the point when liability is established and quantified by a judgment.  
Question 11:

How does the date of filing of a Third Party claim against an insured influence the limitation period of the insured's claim against the insurer in Liability insurance?
Responses:
In most jurisdictions such as Brazil, France, Greece, Israel, Italy, Serbia, Sweden and the USA jurisdictions, the limitation period of the insured’s claims against the insurer (in liability insurance) starts to run at the date the claim is filed by a Third Party against the insured or the Third Party is reimbursed by the insured. Under the Argentinean, Chilean, Swiss and UK law, the date of filing of a Third Party claim against an insured does not impact the limitation period of the insured’s claim against the insurer (However, in one instance, a Swiss Federal Court took another position and stated that the date of the Insured event is the date when the liability of the Insured is established by the Court).
Argentina:

According to the Insurance Act
, in liability insurance, the insurer undertakes to hold the insured harmless against a third-party claim as a consequence of an event which occurred within the term provided in the insurance contract. Thus, the claim made by a third party against the insured does not affect the limitation period for the claim to be made by the insured against his insurer. Furthermore, the Insurance Act
 provides the third party’s right to direct action against the insurer, provided that the insured is also brought to trial; in that case, the judgment given against the third party will be enforceable against the insurer up to the insurance limits.
Australia
The date of filing of a third party claim against an insured does not influence the limitation period of an insured’s claim.  Third party proceedings are distinct actions: Australian Associated Motor Insurers Ltd v Goss
. In the absence of an express provision, time would usually run from the date of judgment or settlement.

Brazil:

In the case of liability insurance, limitation period of the claim against the insurer begins to run at the date on which the insured is cited to answer the claim filed by the third party, or on the date on which he indemnifies the latter, with the consent of the insurer.
Chile:

There is no impact whatsoever.

Denmark:

This has in principle no impact. The decisive factor for commencement of the limitiation period is the due date as specified under 10 above.
France:

The limitation period of the insured's claim against the insurer begins on the date when the victim has initiated an action against the insured or has been indemnified by him.
Greece:

It is submitted that in civil liability insurance the event is extended in time in the sense that civil claims may be raised against the insured long after the fault that gave rise to liability. In this sense it is further submitted that the obligation of the insurer under the policy is to defend the claims raised against the insured. It follows that the liability of the insurer under the policy arises when the third party’s claim is raised
. In some cases it has also been judicially submitted that the limitation period against the insurer commences as from the payment of compensation by the insured to the third party who suffered the loss
.
Israel:
As mentioned in answer 10 above, the limitation period starts running from the submission of the claim/third party notice against the insured.
Italy:

The date of filing of a third party claim against an insured determines the limitation period of the insured's claim against the insurer in liability insurance. From that moment the limitation period in respect of the insured's right for an indemnity starts running.
Serbia:
The limitation period of a third party claim against insurer commences from the day an action was brought against the insured, i.e. when the insured settled the claim.

Sweden:

It is normally the starting point for both the three year and the ten year limit to run since normally the insured does not become aware that he has a claim against the Insurer until he himself receives a claim from a Third party.
Switzerland:

No influence.

See in this connection the 3rd possible doctrine in 10 (B) above. 

UK:

Yes.

A. 
In the case of property insurance, the limitation period generally commences on the date of the occurrence of the insured event, whether or not loss actually occurred on that date. 

B. 
In the case of liability insurance, the limitation period generally commences when the insured’s liability is established and quantified, and not at the earlier date when the wrongful act for which the insured is eventually found liable took place. In practice, therefore, the limitation period will start on the date of any judgment, arbitration award or binding settlement in favour of the third party against the insured. This principle was upheld by a majority of the Court of Appeal in the Post Office v Norwich Union Fire Insurance Society Ltd 
 and was approved in Bradly v Eagle Start Insurance Co Ltd 
. The difficulty with this position is that, although the limitation period does not commence until the insured’s liability is established, this may not be for many years after the occurrence of the event giving rise to the claim, and the insured may be obliged, in the meantime, to notify the insurer under the insurance contract that an event likely to give rise to a claim has occurred. If the insurer then denies liability under the policy for the loss as and when it is established and quantified, does this repudiation by the insurer constitute the insured’s cause of action on which the insured must act within six years, even though there is no certainty at that point that there will be a finding of liability against the insured? In Lefevre v. White
, the insurer denied liability for the insured’s loss before it had been established and quantified. The insured did not respond to the insurer’s repudiation. Subsequently, judgment was made against the insured. More than six years after the insurer’s repudiation but within six years of judgment, the insured sought to recover from the insurer. It was held that the insured’s claim would not be time-barred as the insured had not accepted the insurer’s repudiation. It was held that silence or absence of notification of acceptance did not constitute acceptance. The trap remains, however, that an insured responds to the insurer’s denial of liability, for example by saying that he regards the insurer as having breached the contract by the repudiation, and in that way accepts the repudiation. In such circumstances, the limitation period would begin to run from the date of the insurer’s repudiation.

USA:

It does not affect it.  An action against a liability insurer does not accrue at least until the judgment in favour of a third party against the insured is final.
Question 12:

Where the damage occurs or is revealed not on the date of the occurrence - how does this influence the calculation of the limitation period in Property insurance claims?
Responses:
In most jurisdictions, the fact that the insured became aware of the damage or the damage was not revealed at the date of its occurrence, will postpone the running of the limitation period in property insurance claims, which will start to run at the moment the insured became aware or, in several jurisdictions, should have been aware of the damage. Chilean law can be considered as a unique one regarding this issue. According to Chilean law, the insured is obliged to notify the insurer about the damage within 3 days after it occurred, and if he does not, his claim expires. German Law is also unique as the limitation period begins to run with the closing of the year in which the benefit can be claimed, regardless of the date of discovery of the damage.

Argentina:

If the damage took place and the insurer was or should have been aware of it, then the limitation period will commence from the date when the obligation falls due.
Australia

Unfortunately, there is a lack of authority on this point. The general rule in tort cases is that time commences to run when damage accrues, even if the plaintiff is not aware of it: Christopoulos v Angelos
. Building cases are an exception to the usual rule in tort cases, as where the owner of a building suffers loss as a consequence of latent defects, the loss is not sustained until the defects become manifest. More generally, the calculation of the limitation period in property insurance claims is dependent on the wording of the policy. It will also be subject to the Insurance Contracts Act 1984 (Cth), including the principles of good faith under section 13.

Brazil:

For property insurance, the limitation period will only start to run when the insured becomes aware of the fact generating his intent, that is to say,  when the damage occurs or is revealed to the insured
.
Chile:
The insured has, in all insurance claims, the obligation to announce the loss to the insurance company within 3 days after the loss occurs, and he must provide a factual account of the occurrence.  The insured must also file a police report of the occurrence. Appearance of the damage on a day other than the day of occurrence, provided it is within three days following the loss, has no impact on the determination of the limitation period of insurance claims.  If it appears on a date subsequent to three days after the loss occurs, the right of the insured to file an indemnity claim against the insurer expires. In any case, the insurer may request that the contract be rescinded for failure of the insured to fulfill the obligation to announce the loss to the company in the aforesaid period.

Denmark:

This will postpone commencement of the limitation period (as per 9 above).
France:

The limitation period begins to run on the date when the insured becomes aware of the damage, if the insured can prove that he was unaware of it at the time it occurred.

Germany:

As already explained, the limitation period begins to run with the closing of the year in which the benefit can be claimed.  When the benefit can be claimed is determined on the basis of when the claim is due and not when the claim accrues.  The insured's claim is due when inquiries into the cause and amount of the damage are completed or would have been completed if carried out properly.
Greece:

Again this issue is not a certain one. It is submitted that the criterion is when the recovery of the damage was judicially possible. It is argued that factual reasons such as knowledge do not influence the beginning of the limitation period, unless otherwise specified by law (e.g. prescription in tort begins only after knowledge of the damage and the culprit) or contract.
Israel:
The Supreme Court ordered that the limitation period start running from the date on which damage was revealed even though its quantum has not yet crystallized.
Italy:

In property insurance, if the damage occurs or is revealed after the occurrence, the limitation period starts running when the damage occurred.
Serbia:
The subjective limitation period commences from the day of insured becomes aware of the damage. The time for realization of claim will expire within three years counting from the first day after the expiry of the calendar year of the occurrence, and no longer then the absolute time limitation period of ten years. 

Sweden:
Under Swedish law it is not of relevance when the damage actually occurs. The relevant fact for the calculation of the limitation period is when the insured becomes aware that he has a claim. It was generally believed between 1927 and 2001, when the Swedish Supreme Court handed down an award on the issue 
, that the ten year limitation starts to run at the date of the accident/loss event regardless of when the consequences were revealed or became manifest. But the Supreme Court held that the starting point both in respect of the three year limitation and the ten year limitation is when the insured/claimant becomes aware of the injury/loss. It should be noted that legislative changes are considered within the Ministry of Justice.
Switzerland:

In property insurance the period of limitation commences with the date of such occurrence. The date of revealing is of no relevance. The Insured has to control the insured goods on a regular basis. 


UK:

As noted in answer to question 10 (A) above, the general rule on the commencement of limitation periods in property insurance contracts applies. This means that, subject to contrary wording, an action accrues on the occurrence of the event which directly gives rise to the loss, and not when the loss is manifested. The parties are, of course, free to agree by express wording in the insurance policy that the action will not accrue until the loss is manifested, or at some other point.

USA:
The "delayed discovery" rule suspends the running of the applicable limitations period until the plaintiff discovers or should have discovered all facts essential to the cause of action.  Thus, where the insured could not reasonably have known about the injury at the time it occurred -- as may be the case, for example, with respect to continuing and progressive property damage -- the statute of limitations will not begin to run until the insured becomes aware of the damage. Where it applies, the discovery rule is subject to an objective standard (what a reasonable person would have discovered) rather than a subjective standard (what the insured actually discovered).  Moreover, in determining when the insured could reasonably have been expected to be aware of the damage, information acquired by the insured's attorney will be imputed to the insured.  Once the insured is aware of the essential facts, the cause of action accrues, whether or not the insured is aware that he has a basis for suit.  Thus, the insured's belated discovery that the insurance policy provides coverage for the claim does not constitute a basis for tolling or suspending the running of the applicable limitations period.  This is so even when the insured delays suit based on the insurer's erroneous statement that the insured's claim is not covered under the policy.  It is likewise generally held to be irrelevant that the insured does not know the cause of the damage for which the coverage claim is made.  
Question 13:
Is the allegation of limitation period as a defence argument subject to the principles of good faith? 

A. What will be considered as bad faith on the part of insurers, when raising the argument of limitation period?
Responses:
At the basis of all jurisdictions stands the principle of good faith. Its application on the period of limitation is a function of the degree of it's violation.
Argentina:

All contracts must be fulfilled in good faith. This, of course, includes insurance contracts. Filing for the defence of limitation period - insofar as this defence is legitimate - will never be considered as a malicious use of process on the part of the insurer.
Australia:
Insurance contracts are known as contracts of the utmost good faith: section 13 of the Insurance Contracts Act 1984 (Cth). This is the doctrine of uberrimae fidei. Relying on the limitation period is a defence at law.  It would not usually be subject to the duty of utmost good faith.  However, the defendant may be prevented from relying on the Limitation Act by the doctrine of estoppel (Commonwealth v Verwayan
) where the defendant has conducted itself in a manner leading to an expectation that the limitation period will not be pleaded.
A.
The categories of conduct in which bad faith may be found on the part of insurers are not closed. Statutory provisions in each state operate to postpone the running of time where there is evidence of fraud, deceit, concealment or mistake. 
If an insurer represents that it does not intend to rely upon limitation provisions, this may be construed as a waiver of its right and it may be estopped from relying on the provisions.
Brazil:

Brazilian law places high value on objective good faith in any circumstances, and thus for cases where the occurrence of a time bar is invoked, there must be an objective examination as to whether the insured knew in advance of the fact generating his intent. Any rightful means of proof is valid (those admitted in law or used on authorization from the court).

If it should be proven that the insured knew of his intent before the time declared in court, this will be construed as procedural bad faith, subjecting him not only to loss of the right claimed against the insurer, but also to the application of heavy penalties in the proceeding by the corresponding judge.
Chile:
The insurance contract is imbued with certain general principles that include good faith.  This principle means that the insurance contract must be made and executed by the parties with the utmost good faith and honorability. Therefore, alleging the limitation period as a defence motion means alleging a preemptory exception that seeks to terminate the lawsuit based on the fact that the limitation period to take action expired, which does not violate good faith provided it is true.  If such a motion is filed solely to delay the claim proceedings, it is in violation of the principle of good faith required of the parties by the law when presenting judicial actions or motions. It will only be considered bad faith on the part of the insurers if it is proven or evidence is brought in a lawsuit that the limitation period is running and the person alleging the expiration of such period knew that it was in effect.
Denmark:

An insurer is always expected to act in good faith. An obviously incorrect referral to time bar can be considered as bad faith.
France:

Good faith is an implicit requirement but cannot prevail over public policy rules.

Delaying tactics and dilatory manoeuvres to let the limitation period run out will be considered bad faith on the part of the insurer and as a result will prevent him from pleading the limitation period.
Germany:

In principle, the insurer's invocation of expiration of time can contravene the rule of good faith. This is the case, for example, if the insurer gave the impression that it was not necessary to set a time limit or that the insured could wait at least until a certain time before bringing an action. There is also an assumption of contravention of the rule of good faith if the insurer confused the insured about the running of the period allowed or rejected claims which were clearly justified in the expectation that the insured would be intimidated and take no action. There are, however, no statutory provisions defining in which cases an invocation of expiration of time contravenes the rule of good faith.  Such matters are left for the courts to decide.
Greece:

It is subject to the principles of good faith and equity, although in practice it seems highly improbable that good faith issues may arise and this mainly due to the prevailing opinion that the limitation period is an issue that affects public order as well as private interests.
A. If the prescription occurred simply because the insurers where using dilatory methods – eg through negotiations, without ever having a true and sincere intention to achieve a settlement, their raising of the argument of prescription could be considered as against the principles of good faith. However, it should be noted, that according to Article 255, there is a suspension of the prescription period in cases of fraud, that occur within the last six months of the prescription period. So, if the above behavior were to be considered as fraud, then the argument of prescription would be rejected because the claim would have been made in time.
Israel:
The demand for good faith is growing in the Israeli legal system and it influencing the limitation subject as well.
A. In this respect the court ordered that where negotiations were held and documents requested from the insured without warning him of the running of the limitation period this might be considered action in bad faith and prevent the insured from raising the limitation argument (C.A. 55729/01 Tomer Cohen v. Clal Insurance Co. Ltd.).
Italy:

The allegation of limitation period as a defence argument is subject to the principles of good faith. The insurer acts in bad faith when he raises the limitation defence, in circumstances when he knows that the limitation period is suspended or is interrupted or the right is not barred yet.
Sweden:

It may be considered to be contrary to prudent insurance custom and practice to e.g. raising a limitation defence in respect of an injury suffered by a minor until at least some years have passed since the injured attained his years of maturity, However, this a moral and not a legal issue.
Switzerland:
Yes – there is a general rule of good faith
.
A.
If the Insurer, by his conduct, makes the Insured believe that the claim would be covered and as a consequence the Insured does not cease the running of the period of limitation, the Insurer would lose his right to rely on the limitation defence as it would be an abusive exercise of  the right. If the Insurer does claim limitation a new period of limitation of 60 days starts running
.

UK:

There is no case law to suggest that the limitation defence is subject to the principle of good faith. However, a defendant who promises in advance not to raise limitation as a defence to proceedings issued out of time, and who subsequently reneges on his promise and pleads limitation in his defence, may be prevented from doing so under the principle of estoppel. A special judicial discretion exists under section 33 of the LA 1980 to disallow a limitation defence in cases of personal injury. One of the specified factors to be taken into account in deciding how to exercise the discretion is in section 33(3)(c): 

“… the conduct of the defendant after the cause of action arose, including the extent (if any) to which he responded to requests reasonably made by the plaintiff for information or inspection for the purpose of ascertaining facts which were or might be relevant to the plaintiff’s cause of action against the defendant…”

A.
There is no case law on this point, although it remains to be seen whether the courts will uphold the case of Lefevre v. White (see answer to question 10(b) above for details). This case shows that, where the insurer repudiates a liability policy, by denying liability under it, before the insured’s liability is established and quantified, then the insured runs the risk of causing the limitation period to commence from the date of the repudiation by accepting the repudiation. An insured can fall into the trap of accepting the insurer’s repudiation either by responding to it, or in some way intimating that he regards the insurer as in breach of contract. 

USA:
All insurance policies and agreements are subject to the duty of good faith.  Bad faith might occur if the insurer has made misleading misrepresentations to the insured and the insured has relied on those misrepresentations to his or her detriment.  Bad faith could also be found if an insurer behaves uncooperatively in regards to filing or notice requirements in a manner that disadvantages or hinders the insured’s filing process, thus affecting the limitations period.  Any time the insurer is not acting in accordance with the policy or its general duties to act in good faith with regard to the insured, it can be liable for acting in bad faith.
Question 14:

Does the exchange of correspondence between insurer and insured, or the fact that negotiations are held concerning the claim, influence the calculation of the limitation period?
Responses:
In most jurisdictions, correspondence between the insurer and the insured has no such influence on the calculation of the limitation (France and Italy are exceptions), however, in some cases, the exchange of correspondence between the insurer and the insured may influence the determination whether the limitation period has been stayed or interrupted – resulting from bad faith actions of the Insurer (such as a case where Insured was led to believe that the claim would be paid by the Insurers without a suit being filed).
Argentina:

In some cases, the exchange of correspondence between the insurer and the insured may influence the determination whether the limitation period has been stayed or interrupted; but, finally, this is a matter of fact.  
1.  Section 58, third paragraph, of the Insurance Act provides: “The acts of the procedure provided by the law or the contract for the settlement of damages interrupt the limitation period of rights to the collection of the premium or the indemnity.”
2.  The only way to interrupt the limitation period is filing a legal complaint in Court or a formal claim out of Court which stays the limitation period for one year, as provided by section 3986 of the Civil Code.
Australia:
Not usually, however, as outlined in question 13, the defendant may be prevented from relying on the Limitation Act by the doctrine of estoppel where the defendant has conducted itself in a manner leading to an expectation that the limitation period will not be pleaded: Commonwealth v Verwayan
.
Brazil:

An exchange of correspondence between insured and insurer at the phase of investigating  the losses resulting from the event, or even negotiations concerning their payment, entail the acknowledgment, albeit partial, of the insured’s right, and is, therefore, a reason for the interruption of the limitation period
.
Chile:

No, because the law has said nothing about the exchange of correspondence between the insurer and the insured or the fact that there are negotiations among the parties regarding a claim having an effect on determining the limitation periods.
Denmark:

The pure exchange of correspondence will not influence the limitation period; however, it is assumed that if the parties have real negotiations about the size of claim that will interrupt the limitation period.
France:

Exchange of correspondence can interrupt the limitation period if the exchange is made in the form of registered letters with confirmation of receipt
. Legal proceedings by the insured and appraisals to which the insurer has been summoned to attend interrupt the prescription. Negotiations per se cannot interrupt the limitation period.

Germany:

As already pointed out, the limitation period only begins to run once the benefit can be claimed.  Consequently, as long as the parties are still negotiating the cause and amount of the damage, the limitation period does not begin to run.  This only happens once the inquiries into the damage have been completed.
Greece:

Correspondence and negotiations do not qualify to interrupt the prescription period; only if fraud is engaged in the sense that there were fraudulent negotiations with the aim to cause lapse of the limitation period, then such limitation period is suspended.
Israel:
See above answer 13. We would like to mention that exchange of correspondence or negotiations do not necessarily lead to extension of the limitation period. It depends on the surrounding circumstances.
Italy:

The exchange of correspondence between insurer and insured influences the calculation of the limitation period and this is suspended whenever the insurer admits his debt. The limitation period is suspended, for example, when there are negotiations concerning the claim, because in this case the insurer admits his debt. In liability insurance the limitation period starts running when the injured third party requests compensation to the insured or he makes a claim against him. When the insured notifies the insurer of the third party's claim for damages, the limitation period is suspended until the third party's claim becomes payable or his right against the insured is time barred. The limitation period starts running again when a judgment is rendered. In this case the exchange of correspondence, between insured and insurer, influences the calculation of the limitation period.
Serbia:

Written or oral reminder to the insurer to settle insured loss to the insured is not sufficient ground for limitation period interruption. The limitation period is unaffected by negotiations or correspondence between insurer and insured.

Sweden:

Neither the exchange of correspondence nor the conducting of negotiations will affect limitation.
Switzerland:
No interruption or suspension by mere exchange of correspondence or negotiations. But, see 3 (B) & 13 above.

UK:

This depends on the subject-matter of the correspondence and/or negotiations, whether they concern a potential or live claim, and whether or not the action has already accrued. For example, where the claim has not yet been made, and the parties agree to disapply the LA 1980, then, whether or not the action has already accrued, this will have the effect of allowing a claim to be brought after the statutory limitation period has expired. In the case where the action has accrued, and the insurer either acknowledges, or makes a part-payment in respect of, the insured’s right of action in negotiations, then, whether or not a claim has been made, the limitation period  will begin anew on the date of this acknowledgment or part-payment, and on any further acknowledgments or part-payments which are made subsequently within the current limitation period (see answer to question 3 (B) above for further details).
USA:

If the facts show that negotiations for a settlement have led an insured to believe that the claim would be paid by the insurers without suit, this could constitute a waiver of the time requirement.  The conduct of the insurer must be such as to cause the insured to change his position by lulling him into false security, causing him to delay his rights to bring suit.  

Question 15:

Does the insurer's agreement to pay on account payments and/or the appointment of an expert/assessor affect the calculation of the limitation period?
Responses:
In most jurisdictions, the insurer's agreement to pay is considered as acknowledgment of the insured's allegations and as such, influences the limitation period. In order for an Insured to claim insurer waived limitation he must show affirmative acts on behalf of an  Insurer. In Chile, Germany and Israel payment of insurer does not interrupt the limitation period.

In most jurisdictions, the appointment of an assessor or an expert does not interrupt the limitation period. In Brazil, France and Italy, the appointment of an assessor or an expert interrupts the limitation period
Argentina:

According to section 51 of the Insurance Act, a payment in advance implies that the insurer has acknowledged the insured’s right to indemnity. The limitation period for the indemnity balance would start on the date of the advance payment.
Australia:
An insurer’s agreement to pay on account payments may mean that no breach occurs until the insurer declines to make a payment.  
Further, an insurer may be prevented from relying on the Limitation Act by the doctrine of estoppel where the insurer has conducted itself in a manner leading to an expectation that the limitation period will not be pleaded (Commonwealth v Verwayan
).
Brazil:

The insurer’s  agreement to make advanced payments, or the appointment of an expert assessor, are measures which also bring  about acknowledgment of its obligation in relation to the insured, and thus are capable of interrupting the limitation period on the same legal grounds as the reply given to item 14 above.
Chile:

No, for the same reasons indicated above.
Denmark:

A payment on account will normally be considered an acceptance of claim and thereby interrupt the limitation period. An appointment of an expert/assessor will not in itself have any impact.
France:

A payment on account by the insurer will interrupt the running of the limitation period since it will be considered as an acceptance of the insured’s claim. The appointment of an expert to assess the damage interrupts the limitation period. If the expert has been appointed by a court, the insurer must be joined as a party to the proceedings.

Germany:

As a matter of principle, a payment by an insurer does not constitute acknowledgment of a legal obligation.  For this reason, the rule mentioned under No. 14 applies even in the case of any advance payments.
Greece:

Advance payments on account will most probably qualify as admission of the claim and lead to interruption of limitation periods, depending of course on the surrounding circumstances. The appointment of an expert or assessor or loss adjuster etc. will most probably not qualify as admission because the insurer has an interest to investigate the loss even if he believes he is not liable under the policy or even in order to decide whether he is liable under the policy.
Israel:
According to judgments in the matter of road accidents, it was determined that if the insurer paid in installments or alternatively an arrangement was made for appointment of an agreed expert, such actions will not be considered as acknowledgment of the insured’s allegations, and therefore the running of the limitation period will not be influenced. Having said that, it should be noted that the Road Accident Victims Compensation Law is a unique Israeli law, and there are no Supreme Court rulings in this respect.

Italy:

The insurer's agreement to pay on account and the appointment of an expert/assessor affect the calculation of the limitation period. In these cases the limitation period is suspended, because the insurer admits his debt, by agreeing to indemnify the insured or by appointing an expert or assessor.
Serbia:

Any admission of the insurer as a debtor will interrupt the limitation period. Appointment of an expert or claim adjuster itself, may not be interpreted as insured claim admission, and will not interrupt the limitation period.
Sweden:

Normally, an on account payment means that liability as such has been accepted by the insurer. Therefore, unless it is stated that the payment does not mean that liability is accepted, such payment will interrupt the limitation period. The appointment of an expert/assessor is of no relevance to the calculation of the limitation period.
Switzerland:
Account payments
, Admission of liability or payments interrupt the running of the period of limitation (See 3 (B) above). Appointment of an expert has no influence. Such appointments are usually made to determine the facts for the purposes of assessing liability.

UK:

Section 29 (5) of the LA 1980 states that, where a right of action has accrued to recover any debt or other liquidated claim and the person liable for the claim acknowledges it or makes a part-payment in respect of it, then a new limitation period starts afresh from the date of the acknowledgment or part-payment. Although a claim on an insurance policy is a claim for unliquidated damages, it is arguable that the insurer’s payment on account will be viewed as a part-payment under this section resulting in the commencement of a new limitation period.  However, it should be noted that section 29 (5) of the LA 1980 would only apply to payment on account of actions which have accrued: any payments on account prior to this point would not influence the limitation period. Contrary to express wording, the appointment of a loss adjuster will not have any effect on the limitation period, which will continue to run uninterrupted from the date when the event leading to the loss occurred. This is the case even though, in practice, insurers do not pay on a claim until the loss has been adjusted, which can be a lengthy process.  However, it has been argued, unsuccessfully, that it would make more commercial sense if the cause of action was deemed not to accrue until the publication of the loss adjuster’s award.  

USA:
An insured seeking to avoid a limitations period must demonstrate affirmative acts of the insurer which support a conclusion that the insurer waived the limitation.  However, mere investigation of a claim pursuant to an insurance contract is insufficient predicate upon which to permit a waiver of limitations period.  
Question 16:

Assuming that the policy provides for pre-conditions which should be met prior to the maturity of the insured's right for policy benefits - When does the limitation period begin to run, e.g. from the  date on which all the policy conditions are fulfilled, or from the date of  the occurrence?
Responses:
In most jurisdictions, if the cause of action has yet to mature, the limitation period will not commence, however, the maturity of the cause of action differ from jurisdiction to jurisdiction. In some jurisdiction (Australia, Chile, Denmark, Greece, Italy, Serbia, the UK and USA jurisdictions) limitation period doesn’t begin to run until the policy conditions are met. In others, an insurance policy cannot establish conditions for starting the period of limitation (Argentina, Brazil, France, Israel and Switzerland).
Argentina:

Section 58 of the Insurance Act cannot be modified by the parties and, consequently, in all cases the limitation period is one year from the date when the obligation became due.
Australia:
As a general rule, time doesn’t begin to run until the policy conditions are met. However, this is always subject to the wording of the policy.
Brazil:

The insurance policy cannot establish conditions for starting the period of limitation, as Brazilian civil law is quite clear in stating that the limitation period starts as of awareness of the fact generating the insured’s  intent.
Chile:

The general rule is that the limitation period begins to run as from the date when the events occurred that created the right to demand performance of the obligation indicated in the contract, and they will create the right to compensation, for damages caused provided such damages have not been included in the exclusions in the policy.  Conditions established in the policy, if any, must be fulfilled in order to make use of the benefits of the policy.
Denmark:

The period will not start to run until all conditions have been fulfilled (See Question 9).

France:

Article 2257 of the Civil Code provides that the limitation period does not run against a conditioned debt until the condition is fulfilled.
Germany:

As already explained under No. 14, the commencement of the limitation period is dependent solely on the completion of inquiries into the cause and amount of damage. This does not mean, however, that the policyholder can delay such commencement as he wishes by refraining from reporting the damage or by failing to cooperate in the inquiries.  In such a case, the limitation period begins to run with the closing of the year in which the claim would have been due had there been no fault on the part of the policyholder.
Greece:

From the date the claim was judicially pursuable and therefore after all the policy conditions are fulfilled, since prior to that moment the claim would not be pursuable.
Israel:
If we are dealing with pre-conditions to coverage, they have no influence on the limitation period, which starts running from the date of the occurrence.
Other cases of payment will be dealt with according to the specific circumstances, i.e. whether an admission on the part of the payer can be invoked from the payment.
Italy:

If the policy provides for pre-conditions which should be met prior to the maturity of the insured's right for policy benefits, the limitation period begins running from the date of the occurrence, provided that policy conditions are fulfilled. In fact, if the policy conditions are not fulfilled, the insured has no right to the policy benefits.
Serbia:

Taking into account that any amendments to the imperative provisions on property, liability and persons insurance may only be made in favour of the insured, the limitation period commences from the moment all policy conditions are met.

Sweden:

See the answer 9 B above.

Switzerland:

The date of occurrence triggers the start of the period of limitation; the date of maturity is not relevant. Hence, as time would start running even though the conditions are not fulfilled it could well be that a claim is time-barred prior to its maturity. 

UK:

The general rule is that the limitation period begins to run from the date of the occurrence in property claims, and from the date when the insured’s loss is established and quantified in liability claims. Where the insured is under an obligation to comply with pre-conditions before his right matures under the policy, then whether or not this affects the commencement of the limitation period depends upon the nature of the pre-conditions. If the conditions merely set out the steps which the insured must take to allow his claim to proceed (e.g. compliance with an obligation to notify the insurer when the event has occurred), then this will not affect the earlier commencement of the limitation period. However, if the conditions expressly vary the event which triggers the insurer’s liability, then the limitation period will not commence until the conditions have been fulfilled. Examples of such varying conditions include reinstating damaged premises, or making payment to a third party to whom the assured has incurred liability, and case law has shown that they should be expressed as “conditions precedent” if they are to have the effect of postponing the commencement of the limitation period. Following the case of Callaghan v Dominion
  it will be very difficult for an insured to argue that a condition obliging the insurer to pay on the occurrence of a particular event has the effect of postponing the commencement of the limitation period.

USA:

Generally, the limitations period will begin to run once all policy conditions have been fulfilled.
C.    Limitation Period - Reinsurance Claim:
Question 17:

Are there specific rules in your jurisdiction concerning limitation period for 
Reinsurance claims?
A. Are the parties at liberty to stipulate against these provisions?
B.   In the event that there is no specific express provision in your jurisdiction, what are the relevant rules applicable to limitation period of reinsurance claims?
Responses:
In most of the countries (except Italy and Serbia) there are no specific rules that apply in this matter. The rules that apply in this matter are general contract rules. In Italy, which is the only country that has a specific rule for reinsurance, parties can not stipulate against that rule. In Serbia, there are no special or explicit rules to be applied to reinsurance claims, with the exception of claims in marine and aviation insurance.
Argentina:
There is no specific regulation in the Insurance Act for the limitation period in the matter of reinsurance contracts, as there is for insurance contracts. Scholars’ opinions and judicial precedents have established that, as there is no specific regulation, the limitation period applicable to reinsurance contracts is ten years, by application of the provisions of section 846 of the Commercial Code.
A.   The parties may agree on the law governing the reinsurance contract, for what it will be necessary to take into account what said law provides in this sense.
Australia:
There are no specific rules in Australia concerning limitation periods for reinsurance claims. Reinsurance contracts, like all other contracts, are subject to the relevant state Limitation Acts, imposing a deadline on the time within which a claim can be brought against a party in contract.  A cause of action founded on contract is not maintainable if it is brought after the expiration of a six year period.
A.
Parties to a reinsurance contract can exclude application of the Limitation Act by altering or adding to the terms of the reinsurance contract. Reinsureds should be encouraged to adopt policy wordings which clearly define when the reinsurer’s obligation to indemnify arises, rather that leaving the position to the vagaries of the general law to be implied. Contracts should expressly provide a regime for the delivery of accounts and for payment of balances within a prescribed time.
B.
As there is no specific statute governing reinsurance contracts, they are governed by general contract law.  Further, there is no Australian authority in relation to limitation periods in reinsurance.  Our courts are likely to follow the English decisions, although persuasive judgments from other jurisdictions such as the United States and Canada are increasingly likely to influence Australian court decisions.
Brazil:

Brazilian law contains no specific rules for periods of limitation in reinsurance claims.
A.  Even if there were rules in Brazil addressing limitation in reinsurance, the parties could not stipulate any provision seeking to extend or reduce its periods, since the prohibition in article 192 of the new Civil Code would prevail.

 B.  The rules applicable to the limitation period for reinsurance claims in Brazil are those in article 206, 3rd paragraph; sub-item V of the new Civil Code, stating the timeframe of three years for intents of a civil nature.
Chile:

Chilean law stipulates nothing about the limitation period in reinsurance claims. It is necessary to apply the rules established for insurance claims and the general rules.
A. Rules of law establishing the limitation period are for public order and cannot be modified or altered at the will of the parties. 
B. Since there is no specific provision in Chilean law relative to the limitation period on reinsurance claims, one must consider the statutes of limitations established in the Commercial Code.  Actions against the obligations in the Book on insurance for which no special limitation period is indicated expire in two years. It is also pertinent to apply the rules on a claim for specific performance with damage compensation to reinsurance claims. The limitation period is 5 years after the relevant obligation has become enforceable. The limitation period for damage compensation in connection with tort liability begins to run from the date when the damage occurred.
Denmark:

No.
A.  N/A
B.  Reinsurance claims are subject to the general rules in the Act on Limitation periods.
France:

No.

B. Ten years

Germany:

A. Pursuant to Section 186 of the German Insurance Contract Law
, the law on direct insurance does not apply in the case of reinsurance contracts. Accordingly, such re-insurance contracts are governed by general principles of German law and the pertaining customs of the reinsurance industry. This holds namely true for the application of the statutory limitation periods which have been described under answer 1 above. Accordingly, the general statutory limitation period of three years under section 195 of the German Civil Code
 applies.
B.  Parties are at liberty to stipulate against these provisions subject to the limitations as put forward under answer 4 above.

Greece:

No, there are no specific provisions regarding prescription of claims arising from reinsurance contracts. In addition it is submitted that the specific provisions regarding prescription of insurance claims do not apply to reinsurance claims. As a result the limitation period applicable to reinsurance contract is the five years limitation period applying to claims among merchants according to article 250 CC. However, this is a not settled matter in the jurisprudence, because there aren’t any published judgments directly dealing with the issue.

A. No.

B. General contract rules, that is 5 years as for any claim among merchant.
Israel:

There is no rule applying to reinsurance at all. Therefore, the general Limitation Law – 1958, applies.

Italy:

The law provides for specific rules
 concerning limitation period for reinsurance claims which are time barred two years after the occurrence of the fact(s) upon which the right to claim is founded. The parties are not at liberty to stipulate against these provisions. The agreements that depart from these rules are null.
Serbia:

There are no special or explicit rules to be applied to reinsurance claims, with the exception of claims in marine and aviation insurance.
A. No. See under A4 and B9.

B. 
According to the Law on Sea and Internal Waters Navigation
 -marine insurance claims are time barred in five years. 

The limitation period commences: a) from the moment when general average contribution and salvage reward are fixed and, b) from the day when insured receives a claim brought by the damaged third party. Claims of the reinsured in marine and aviation reinsurance are time barred after five years
.

With respect to property, liability and life reinsurance, it is uncertain whether the regular rules regarding limitation in insurance applies to reinsurance or whether the limitation of the reinsured against reinsurer is time barred in subjective time limitation period of five years and objective time limitation period of ten years.

Sweden:

No.
A. Not relevant. 

B. The issue has attracted no attention in the legal doctrine and there are no court precedents. The prevailing view seems to be that the Insurance Contract Act does not apply by analogy and that, accordingly, the Limitation Act applies. It is an open question how sec. 2 : para. 1 -a claim is time-barred ten years after it "came into existence".
Switzerland:

No. The Code of Insurance is not applicable to reinsurance matters
. Art. 101/II makes a reference to the Code of Obligations. However, reinsurance is not dealt with specifically in the Code of Obligations. The rules of the Code of Obligations cannot always be applied word-to-word. Applicable law is controversial. There are legal opinions which support the analogous application of the Code of Insurance. Another source of rules concerning the Reinsurance are the international usages and practice (Lex Mercatoria). Since there are no Court decisions clarifying this questions it is difficult to come to unequivocal answers to specific questions. Therefore the specific wording of the Reinsurance contract has great importance.
A.
If Code of Obligations
 would apply, the answer would be no.

We tend to think that parties are at some liberty to stipulate against these provisions.

B.
See above.

UK:

There are no specific rules under English law concerning the limitation period for reinsurance claims. 

A.
Yes: the parties to a reinsurance contract have the freedom to contract out of the LA 1980 in the same way as parties to any other contract may do so. Neither the Unfair Contract Terms Act 1977 nor the Unfair Terms in Consumer Contracts Regulations 1999 will apply to a reinsurance contract to render too short a limitation period invalid: the former does not apply to any contract of insurance, and the latter only operates to protect “consumers” - defined as natural persons acting outside his trade, business or profession – which reinsureds seeking insurance are not.  However, as many reinsurance disputes are arbitrated, it is worth noting that a contractual (but not a statutory) limitation period can be set aside by the court if it operates in a manner which could not have been foreseen by the parties
.

B.
Reinsurance falls under general contract law in the same way as insurance. The LA 1980 is, therefore, the Act on limitation which is most likely to apply to the causes of action which can arise during the course of a reinsurance relationship.
USA:
As there are typically no specific rules concerning limitations period for reinsurance claims, the statute of limitations for contracts generally will apply.  

A. The parties may validly agree to an express time limitation on suits within the terms of the reinsurance agreement itself.

B. In the absence of any specific state statutory provisions regarding a reinsurance claim, the limitations period applicable to a contract claim will apply.
Question 18:

When does the Limitation Period begin to run in reinsurance claims?

A.   Are there any differences between Property reinsurance and Liability reinsurance concerning the determining of the date on which the cause of action occurred?
Responses:
The commencement of the limitation period and the date on which the cause of action occurred differs from one jurisdiction to another. In Brazil the determining date is when the interested party becomes aware of the event, in Denmark the determining date is when the action occurred, in Greece, the determining date is the day when one may file a legal action, in other countries the determining date is the day on which the cedent paid the original insured or was obliged to pay by a judgment or a settlement (Israel, France, Italy, UK, Chile, several US Jurisdictions). Furthermore, in most countries there are no differences between the two types of policy (Australia – which follows UK law, Brazil, Chile, Denmark, Israel, France, Serbia, the UK and the USA). The exception is Italy, which differentiates between the two types of policies in determining of the date on which the cause of action occurred.
Argentina:

In the matter of reinsurance contracts, the limitation period will start according to the law applicable to them. If this should not be Argentine law, by supplementary application of the principle of section 58 of the Insurance Act, the limitation period would start from the moment when the reinsurer’s obligation matured.
Australia:
In the case of property reinsurance, there is no clear Australian authority but the better view is likely to be that the cause of action accrues on the occurrence of the insured event. This follows English case law: Chandris v Argo
, which held that time would begin to run from this point even though the insured’s loss might not be capable of quantification at the time of the occurrence, the insured might be unaware of the loss and the insurers would not have been notified of the loss. In respect of liability insurance, a cause of action accrues when the liability of the reinsured is ascertained by way of an agreement, judgment or settlement.  This is the point from which time commences to run for the purposes of a limitation period.  This follows English case law: Daugava v Henderson
.  However, in both cases a policy wording may alter the position by expressly stipulating a period or event from which time commences to run. 

A.
Due to a lack of Australian authority on this point, English authority is likely to be followed.  English authority distinguishes between property reinsurance and liability reinsurance. In the case of property reinsurance, the date of occurrence of the event and the damage insured under the direct policy should be as a matter of prudence treated as the relevant date from which the 6 year limitation period runs: Chandris v Argo
.  In respect of liability reinsurance, for a cause of action to accrue, the liability of the insured must be determined as a precise sum payable by the insured crystallised by the making of a judgment or award: Bradley v Eagle Star
.

Brazil:

The limitation period begins to count for the parties as of awareness of the interested party (insured or reinsured) of the event (insured or reinsured). 
 A.   Brazilian law makes no distinction between property and liability reinsurance with regard to determining the date on which the right of action occurred.
Chile:

Please refer to our answer regarding the beginning of the limitation period for insurance claims. Pursuant to Chilean law, the reinsurance contract is a damage insurance contract that cannot be divided into property reinsurance and liability reinsurance since that division does not exist under Chilean law.

Therefore, in the absence of such a classification, there is no difference between the above types of reinsurance in determining the date when the cause of action occurred.
Denmark:

The limitation period starts to run from the date the action accrued.

A.   No, the limitation period will start to run from the due date of the reinsurance claim.
France:

The limitation period begins to run when the reinsurer has been notified by the insurer of the existence of the damage and, if not concomitant, the claim of the reinsured to the reinsurer to perform the reinsurance contract. The limitation period begins, depending on the contract, when the reinsurer has the duty to perform his obligations as stipulated in the contract.

A. No.
Germany:

A.  It is held that the reinsurance policy is a contract of indemnity (Schadenversicherung) notwithstanding the nature of the underlying direct insurance contracts. Accordingly, there are no differences between property and liability reinsurance.

Greece:

According to article 253 CC the 5 years limitation period commences when the year during which the claim arose and its judicial pursuit is possible, has lapsed. For instance, if the claim has arisen during year 2000 (eg 15 April 2000) and it was possible to file a legal action within that year, the commencement of the limitation period occurs on January 1st 2001. 

A. 
See above answer to question 10.
Israel:

There is no ruling in this respect, however, in our opinion, the limitation period for facultative reinsurance claims starts upon the date on which the cedent paid the original insured or was obliged to pay by a judgment or a settlement.

There is no difference between liability reinsurance and property liability regarding the date in which the limitation period starts.
Italy:

The civil code
 states that the limitation period in relation to the right to collect the premium or to exercise other contractual rights starts running from the occurrence of the fact upon which the right to claim is founded.
A. There is a difference between property re-insurance and liability re-insurance when determining the date of occurrence of the cause of action.  In liability reinsurance the time starts running when the claim is made. In property reinsurance the time starts running when the loss occurred.
Serbia:

No, See answer 17 B.
Sweden:

See answer 17 B.
Switzerland:
If Code of Insurance applies analogously - see above under 9; according to the Code of Obligations
, when the claim becomes due; following Reinurance market practice: There is little authority on the operation of the limitation period in the context of insurance and reinsurance. It is possible that for reinsurance claims the limitation period starts to run from either: the date of the original loss, the date the claim is submitted, the date the liability of the reinsured is quantified, the date the reinsured has paid out, the date the reinsurer rejects the claim or the date the reinsured accepts the reinsurer’s repudiation of liability. It is submitted that it is likely that the loss happens (and time begins to run) as soon as the liability of the insured is established e.g. by judgement, award or binding settlement (the loss is not the occurrence of the peril but the establishment of financial liability to a third party) or when the reinsurer refuses to pay a claim and the reinsured accepts such repudiation.

A.
see above.
UK:

In accordance with the general rule, the limitation period begins to run in a reinsurance claim when the claimant’s cause of action accrues. Depending upon the relevant provisions in the reinsurance contract, the reinsured’s cause of action is most likely to occur on i) the occurrence of the event against which the original insured obtained cover; ii) the date when the reinsured’s liability is established and quantified; iii) payment by the reinsured in respect of its liability; or iv) the reinsurer’s failure to settle an account rendered by the reinsured, either in accordance with a time limit, or within a reasonable time. In the absence of express contractual provisions, the date on which the reinsured’s cause of action accrues depends upon whether the claim is a property or a liability insurance claim (see below). Where liability on reinsurance is subject to the aggregate of liabilities on the primary policy exceeding a specified sum, the reinsured’s cause of action against the reinsurer accrues in respect of each liability to the insured that is ascertained and quantified once the specified aggregate sum has been reached: North Atlantic Insurance Co Ltd v Bishopsgate Insurance Ltd
.

A.
Yes. In the absence of provisions in the reinsurance policy to the contrary, the reinsured’s cause of action in a property claim will accrue on the date of the occurrence of the event against which the original insured obtained cover. In a liability claim, the reinsured’s cause of action will accrue on the date when the reinsured’s liability to the original insured has been established and quantified,  whether by agreement, arbitration award or judgment, and not only once the reinsured has paid the original insured. This was confirmed in the case of North Atlantic Insurance Co. Ltd. v Bishopsgate Insurance Ltd
, where it was held that recovery under a reinsurance contract was not dependent on payment having been made by the reinsured, provided the reinsured’s liability to pay had been ascertained.

USA:

The limitations period begins to run when the claim accrues.  The claim accrues when the loss is due and payable.  Case Law is scarce in the reinsurance context.  However, one court, the United States Court of Appeals for the Second Circuit
, found that the cause of action accrued only after the loss was reported to and denied by reinsurers.  This requirement of notice to the reinsurer of actual payment of a loss, which can be viewed as an element of the right of recovery, can delay the accrual of the claim.  In such a case, delay by the cedent in giving notice can be viewed as a unilateral deferral of the limitations period and the claim barred for unreasonable delay in violation of the notice clause. There is no difference between property and liability reinsurance concerning when the cause of action accrues.

Question 19:
How is a reinsurance policy classified in your jurisdiction?
A.    Is it classified as a liability policy of insurance for the reinsured or is it classified as an indemnification contract?
B.   What are the implications of that classification on the limitation period in general, and in particular, on the date from which this period begins to run?
Responses:
The classification of reinsurance policy assists in learning about the nature of the policy, however in most of the countries there is no specific reference to or classification of  this type of policy (Argentina, France and Israel), some of the countries are inclined to consider it as a contract of indemnification or insurance contract (Australia, Brazil, Chile, Denmark, Serbia, the UK and the USA), in other countries there is an argument about the nature of this policy (e.g. Italy). Most of the countries are inclined to consider a reinsurance contract as an indemnity contract, hence, the limitation period in those countries starts with correlation to the right to indemnity.
Argentina:

Our Insurance Act does not classify reinsurance contracts as indemnity or property damage coverages. Scholars’ opinions are divided, and there are no judicial precedents in this respect.
Australia:

A.
This specific issue has not been determined in Australia but reinsurance is more likely to be classified as a contract of indemnity pursuant to which a ceding insurer has a right to recover against its reinsurers in respect of specified losses: Mercantile Mutual Holdings v Territory Insurance Office
. In Odyssey Re (Bermuda) Ltd v Reinsurance Australia Corp Ltd
, it was held that a claim under an reinsurance policy is a claim under a contract of indemnity.

B.
The implications of the fact that reinsurance is a contract of indemnity are that time would only begin to run when the right to indemnity arises. This means that the date from which the limitation period runs under a reinsurance contract is usually the same date on which the reinsurer is required to make a payment. A cause of action founded on a reinsurance contract is not maintainable if it is brought after the expiration of six years after that time.
Brazil:

A.  Under Brazilian law the reinsurance contract is classified as a civil instrument of obligation, consensual, bilateral and imposing reciprocal duties, somewhat similar to an indemnity contract. 

B.  The implication of this classification on the limitation period brings about  a reduction to two years of the limitation period of ten years for general situations where the law makes no express provisions. However, there is no implication in relation to the starting date of the period.
Chile:

The reinsurance policy is a damage insurance contract that is regulated by Statutory Decree No. 251. It is classified as damage insurance agreed upon by the direct insurer with another party, called the reinsurer. This latter promises to reimburse the former for a proportion or sum of the indemnities that the direct insurer must pay under its insurance contracts in exchange for an agreed fee. All rules relative to determining the limitation period governing in connection with the insurance contract apply because it is assimilated to such a contract.

Denmark:

A.
 A reinsurance policy is considered a contract of indemnification.

B.  This distinction has no particular implications. Reinsurance is already excluded from the Insurance Contract Law as per paragraph 1 of the law.
France:

Courts have constantly ruled that a reinsurance contract is, in essence, an insurance contract but they give due consideration to the specificity and the particulars of that contract. Despite this assimilation, reinsurance is outside the jurisdiction of the Code des Assurances (Insurance Code), as stipulated by article L. 111-1 of said code.
Germany:

It is common understanding that the reinsurance policy is to be classified as an insurance contract. Under the reinsurance policy, the re-insurer agrees to compensate against the payment of a premium the direct insurer for its payments under the direct insurance policy in the event of the occurrence of an insured event under such direct insurance policy. As pointed out earlier, the VVG does not apply to reinsurance contracts. Accordingly, the specific rules stipulated under s. 12 (1) VVG providing for a two-year-limitation- period do not apply. Hence, the primary limitation period of three years under the general provisions of s. 195 BGB apply. Pursuant to s. 199 BGB, the limitation period commences at the end of the year in which (1) the relevant claim occurred, and (2) the claimant knows, or ought reasonably to know, of the facts giving rise to such claim and the identity of its counter-party. In any event, claims are time-barred upon the expiration of ten years as of the occurrence of the claim. The relevant claim for the purposes of s. 199 BGB is the re-insurer’s contractual payment obligation under the reinsurance policy. As pointed out earlier, the trigger for the re-insurer’s payment obligation is the payment by the direct insurer. Accordingly, the limitation period commences at the end of the year in which such payments by the direct insurer were to be effected.

Greece:

The matter depends mainly on the phrasing of the clauses of the reinsurance contract. Treaty reinsurance contracts are usually drafted as liability insurance for the reinsured. They usually contain clauses providing for settlement of accounts at the end of each year. On the other hand in facultative reinsurance contracts the liability of the reinsurer usually depends upon the occurrence of the reinsured risk. The commencement of the limitation period is affected accordingly.
Israel:

There is no Act or precedent classifying reinsurance contracts.
Italy:

The reinsurance policy is a contract, that an insurer subscribes with another insurer to cover a part of insured risks.
A. The opinion of the doctrine differs as to how the contract of reinsurance should be classified. Some doctrine considers that it is liability insurance; others consider that it is indemnity insurance or property insurance.

B. The implications of the above classification on the limitation regime are that in Italy reinsurance contracts are governed by the civil code, and by contractual law, by international usages and by analogy with insurance contractual law.
Serbia:

All reinsurance contracts are treated as insurance services and therefore are also classified as insurance contracts.
A. There are no legal definitions regarding reinsurance contracts.
B. There are no implications, except those mentioned in the previous answers.


Sweden:

A. There is no authoritative answer to the question. The impression from the, to say the least, scarce literature on reinsurance, is that it is considered to be an indemnification contract. 

B. Not relevant.
Switzerland:

A.
It is generally a contract of indemnity. Reinsurance may be defined as a contract: 

(i) of indemnity (not a “promise to pay”) to the insurer for losses actually sustained under the policies of insurance; or 
(ii) to insure by assuming all or part of the liability of an insurance company already covering a risk.


The question is how “indemnity” is defined in the sense of what a “loss” means and “when” the reinsured may call for indemnification. Possibilities: 
(i) upon the reinsured’s actual payment of losses; 
(ii) indemnification against the reinsured’s liability; or 
(iii) the happening of the insured event. This becomes important if the reinsured becomes insolvent.

English cases have demonstrated that reinsurance policies are to be construed as policies to pay upon the ascertainment of the reinsured’s liability rather than its actual payment.

B.
see above, 18.

UK:

A. 
A contract of reinsurance is classified as a contract of indemnity for the losses of the reinsured. 

B. 
The implications of this classification are that the reinsured’s cause of action against the reinsurer in both property and liability claims will accrue on the same day as the original insured’s claims accrue against the reinsured. As far as property claims are concerned, this is because there is only one point in time when the event giving rise to the claim (the point at which the claimant’s cause of action accrues in property claims) occurs. In liability claims, it follows from the nature of insurance and reinsurance contracts as contracts of indemnity that the reinsured’s liability towards the original insured is established and quantified (the point at which the claimant’s cause of action accrues in liability claims) at the same time as that of the original insured towards the third party. 
USA:


A. Reinsurance contracts are typically one of indemnification.  Thus, under an indemnity agreement, the reinsurer is not liable to the cedent until the cedent has paid a claim.  

B. 
Because reinsurance contracts are indemnification contracts, a reinsurer's obligations are triggered when cedent pays an insured’s claim.  Thus, the limitation period will not begin until the cedent has suffered a loss for which it must be indemnified under the reinsurance contract.  

However, as discussed above in response to Question 18, it has been held by one U.S. court that a loss does not become due and payable under a reinsurance contract until a reasonable time elapses after a cedent demands payment, and when the reinsurer refuses to pay, not when the cedent paid the underlying loss. 

Question 20:

Assuming that the reinsured acknowledged the insured’s right to insurance benefits. Does this acknowledgment have any effect on the limitation period of the reinsured’s claim against the reinsurer and if so - how?
Responses:
In some jurisdictions, the acknowledgment of the reinsured to the insured does not effect the reinsured’s claim against reinsurers (Chile, Denmark, France, Germany, Greece, Israel, Serbia and the UK), in others the limitation period is interrupted (Italy, Sweden and Switzerland).
In the USA, the reinsurer's obligations under the reinsurance contract are not triggered until at least when the cedent pays a claim.  

Argentina:

The answer to question 20 is negative.
Australia:
In the case of liability insurance the agreement on liability between insured and insurer may commence time running under the limitation period for action against the reinsurer.
Brazil:

If the reinsurance contract states the insured’s right to claim directly against the re-insurer, any act by the  insurer acknowledging the insured’s rights and intents can also be opposed to the re-insurer; - also concerning limitation and its timeframes.
Chile:

No, the recognition has no effect on the limitation period of the insured’s claim against the reinsurer.
Denmark:

No, such acknowledgment will normally not have any effect on the reinsurance relationship.
France:

No. The acknowledgment by the insurer of the insured’s rights has no bearing upon the relationship between the reinsured and the reinsurer.

Germany:

As already pointed out, the re-insurer’s payment obligation under the reinsurance policy is triggered by the payment of the direct insurer rather than the occurrence of the insured event under the direct insurance contract. Accordingly, an acknowledgement as such has no influence on the commencement of the limitation period.

Greece:

No.
Israel:
Since the limitation period for the reinsurance claim starts from the date of payment (or obligation to pay) the acknowledgment of the reinsured to the insured does not affect the reinsured’s claim against reinsurers.
Italy:

The reinsured's acknowledgement of the insured's right to insurance benefits affects the limitation period of the re-insured's claim against the re-insurer, in particular, the limitation period is interrupted.
Serbia:

Insurer's admission to the claim validity does not affect time limitation of the insurer's claim against reinsurer. Time limitation of the reinsured against reinsurer is not directly connected to the time bar of the insured claim against insurer. These time limitations run independently.
Sweden:

In all likelihood not. See answer 17 B.
Switzerland: 
If the reinsurer acknowledges a debt or makes part payment, it is likely that the limitation period is extended, i.e. a fresh limitation period begins to run from the date of such acknowledgment or part payment, unless the limitation period has already expired. If the reinsured acknowledges a debt without more, it is submitted that this per se does not extend the limitation period. A creditor cannot extend his own limitation period in such a manner.

UK:

This first of all depends on whether or not the insured/reinsured’s actions have accrued at the time that the acknowledgment is made. A reinsured in a liability claim may, for example, acknowledge the insured’s right to insurance benefits before the insured’s liability has been established and quantified (i.e. prior to the point at which the insured’s action accrues). In this case, there will be no effect on the limitation period, which will not start running for either the insured or the reinsured until the insured’s liability is established and quantified. Where the cause of action has accrued, then section 29(5) of the LA 1980 may apply in order to start the limitation period re-commencing. This section states that, where a right of action has accrued to recover any debt or other liquidated claim and the person liable for the claim acknowledges it, then a new limitation period starts afresh from the date of the acknowledgment. Whether or not this section applies therefore depends on whether the right of action is for a liquidated (i.e. determined) or unliquidated (i.e. not yet determined) sum. A claim on an insurance policy is generally a claim for unliquidated damages (in a property claim, for example, the extent of the damage caused is often not assessed until long after the insured/reinsured’s actions have accrued and the claim been made). Section 29 (5) will not therefore apply. However, the point at which the insured/reinsureds’ actions accrue in liability claims (subject to contrary agreement) is precisely the point at which their liability is established and quantified, or “liquidated”.  Therefore, where a reinsured in a liability claim acknowledges the insured’s accrued right to benefits, this will have the effect of starting the insured’s limitation period against the reinsured afresh. The reinsured’s limitation period against the reinsurer will also start running again so long as the reinsured’s cover is be back-to-back with that of the original insured.

USA:

No, the reinsurer's obligations under the reinsurance contract are not triggered until at least when the cedent pays a claim.  

Question 21:

Is there any connection and dependence, in your jurisdiction, between the limitation periods on the insured’s right against the insurer to that of the reinsured against the reinsurer?
Responses:
In most of the countries we cannot establish a connection between two legal relationships, and usually the reinsurance agreement is an entirely separate contract to the insurance contract between insured and insurer.  There is no privity of contract between the insured and a reinsurer (Australia, Brazil, Denmark, France, Germany, Israel, Serbia, Sweden, Switzerland and  the USA).

In others, the reinsured’s cause of action against its reinsurer will always accrue at the same time as that of the original insured against its insurer, and therefore both limitation periods will begin to run at the same time (Chile, The UK). In Greece, the only case where there can be a connection or interrelation is when the reinsurer acknowledges the insured’s claim in exercising his rights from a claims control clause of the reinsurance contract.
In Italy, the limitation period on the insured's right against the insurer and on the re-insured's right against the re-insurer are connected.

Argentina:

In our jurisdiction, the “follow the fortunes” principle would apply.
Australia:

In the case of property reinsurance the limitation period on the insurance and reinsurance contracts may both run from the date of the insured event or loss. Otherwise there is no necessary connection or dependence between the limitation period on the insured’s right against the insurer to that of the reinsured against the reinsurer. The reinsurance agreement is an entirely separate contract to the insurance contract between insured and insurer.  There is no privity of contract between the insured and a reinsurer (Tariff Reinsurances Limited v Commissioner of Taxes
) and the insured’s rights are against the insurer alone (Phoenix General Insurance Co of Greece SA v Halvanon Insurance Co Limited
).

Brazil:

There is no connection and dependency between the limitation periods on the right of the insured against the insurer and that of the reinsured against the re-insurer in Brazilian law. The periods are quite separate.
Chile:

The existence of the reinsurance contract is subject to the existence of the insurance contract between the insured and the insurer that such reinsurance contract insures. There is, therefore, a direct connection and dependence between both periods as the right of the insured to demand payment of the indemnity by the insurer must be exercised in the limitation period established by law in order for the insurer, in turn, as reinsured, to exercise its right, in that same period, to claim payment of the indemnity from its reinsurer.
Denmark:

No, insurance and reinsurance are two separate relationships and subject to different rules of law.
France:

No connection exists.
Germany:

There is no general connection and dependence between the respective limitation periods. As a general rule, contracts govern only inter partes and are therefore only binding upon the respective contractual partners. Accordingly, the question whether or not certain claims are time-barred is to be determined individually and within the relevant contractual relationship. In this context, it has to be borne in mind that the re-insurer’s payment obligation arises from the reinsurance policy and is therefore distinct from the underlying direct insurance contract. 

Greece:

The only case where there can be a connection or interrelation is when the reinsurer acknowledges the insured’s claim in exercising his rights from a claims control clause of the reinsurance contract.
Israel:

Two different legal principles apply in respect of the insurance and reinsurance. Obviously, the limitation period of the reinsurance claim has an influence on the date of the limitation of the reinsurance claim.
Italy:

The limitation period on the insured's right against the insurer and on the re-insured's right against the re-insurer are connected. In fact, if the insured's right against the insurer were time barred, neither the insurer's debt nor the re-insurer's debt against the re-insured would exist. The above mentioned rules are valid both for facultative re-insurance and for treaties.
Serbia:
No. See answer 20.

Sweden:

No connection exists. 

Switzerland:

There is no established answer to this question. However, it is submitted that if the reinsured pays a time-barred claim the reinsurer will not have to follow. The contracts are separate. A comparison may be made with ex gratia payments made by the reinsured to the insured; the reinsurer is not bound by law to follow and make such payments. A time-barred claim is also by law not enforceable.

UK:

Yes. Given the nature of insurance and reinsurance contracts as contracts of indemnity, the reinsured’s cause of action against its reinsurer will always accrue at the same time as that of the original insured against its insurer, and therefore both limitation periods will begin to run at the same time. If the insured’s limitation period against its insurer is postponed for whatever reason, the same postponement will apply to the reinsured’s limitation period against its reinsurer.

USA:
No, generally, these relationships will remain separate and independent of each other.  It has been held that a time limit in the original policy does not apply of its own force and that it does not apply where the reinsurance is accomplished by an endorsement or rider on the original policy, even if the rider refers to the policy provisions.  The reference to "loss" would be taken to mean the loss of the reinsured.  Thus, the period would not run from the date of the underlying loss, even when the reinsurer used an original policy form to issue the reinsurance.  
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