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Introduction

1.1. This Report contains a general overview of mandatory insurance in the Netherlands, including the background (paragraph 2), the types (paragraph 3), the various schemes in effect under Dutch law (paragraph 4) and current discussions on future schemes (paragraph 5). 

1.2. The intention here is to provide merely an introduction to the subject, focusing specifically on those issues that may be of interest to an international audience. Consequently, this Report is not exhaustive. The authors welcome any questions or comments relating to anything in this Report.

2. Backgrounds

2.1. Mandatory insurance appears in many guises. The archetype is the Dutch national social security system, which provides victims with minimal financial compensation in the event of invalidity, unemployment, pregnancy and so on. Mostly introduced after the Second World War, this system has withstood the test of time, albeit with a perpetual stream of major and minor amendments. Over the years, however, several other forms of mandatory insurance have also been introduced outside the scope of the social security system. 

2.2. Dutch scholars have recently analysed the reasons for the increased popularity of mandatory insurance in the Netherlands. The most notable of these is the important research conducted by Prof. M. Faure and Prof T. Hartlief of the University of Maastricht.
 They have observed that the reasons for government intervention in the insurance markets differ from case to case, but three distinct rationales were observed:

a. the protection of an individual victim against the insolvency of a debtor,

b. the avoidance of claims on public finances, and

c. the uninsurability of a risk on the market. 

2.3. Faure and Hartlief warn that mandatory insurance is not an instrument to be used light-heartedly. From an economic point of view, mandatory insurance is indicated only if the market fails to deliver.
 The uninsurability of certain risks is one example of this; another is the situation of a severe information disparity between parties active in the market. Another serious objection to mandatory insurance is the difficulty of controlling the moral hazard. If insurance is mandatory ─ and coverage thus taken for granted ─ the incentive for morally 'good' behaviour is severely weakened.
 

3. Types

3.1. First-party v. liability. There are several different types of mandatory insurance. One is based on the division between mandatory first-party insurance (for oneself) and mandatory third-party insurance (against liability to others). The distinguishing feature of first-party insurance is that the victim submits a claim directly to the insurer under the insurance policy; whereas in the case of third-party liability insurance, the victim may have recourse only against the debtor, who in turn may submit a claim for his loss to the insurer under the insurance policy. A shift from liability insurance to first-party insurance has been observed.

3.2. Government v. professional. Traditionally, social security is in the government's domain. A number of other types of mandatory insurance are also legislated by the government. However, the government is not always directly involved. Notably, the professional indemnity insurance required for certain professionals (e.g. civil-law notaries, lawyers and architects) is mandated by the professional regulatory body. The obligation to take out an insurance policy can be a professional requirement.

3.3. Contractual. Taking out insurance may be contractually required. A relevant example in Dutch legal practice is the requirement in a mortgage agreement to take out home insurance. Obviously, the rationale for this requirement is protection of the collateral. In many cases a bank offering a mortgage at the same time offers home insurance from an affiliated insurer. This type will not be discussed further in this report.

4. Mandatory insurance schemes in effect under Dutch law

4.1. The following insurance schemes (described in more detail below) are mandatory in Dutch law:

a. social security insurance, including "national insurance" (volksverzekeringen) and "employee insurance" (werknemersverzekeringen);

b. health care insurance (basisziektekostenverzekering);

c. motor vehicle insurance (WAM verzekering);

d. insurance relating to scientific research on human beings (WMO verzekering);

e. hunting insurance (jachtverzekering);

f. insurance for nuclear catastrophes (verzekering voor nucleaire ongevallen);

g. insurance for oil spills (verzekering voor olietankschepen);

h. professional indemnity insurance (beroepsaansprakelijkheidsverzekering);

4.2. In Dutch law there is no obligation to take out insurance for the following:

a. general liability of an individual;

b. general liability of a corporate entity, 

c. liability of directors and officers (D&O); 

d. liability for (additional)
 retirement schemes;

e. liability of the organizers of sports and other recreational activities; 

f. the risk of natural catastrophes; and 

g. the risk of terrorism. 

a. 
Social security

4.3. In the first few decades of the 20th century, the Dutch government refrained from providing a social security system,
 but social change and public criticism resulted in a shift in policy and a good deal of legislative activity, including the Sickness Benefits Act (Ziektewet) of 1930. After the Second World War, the "Welfare State" was born and increasingly expanded.

4.4. In the early 1980s, cracks began to show. The financial strain of maintaining the social security system resulted in the government starting to gradually withdraw funding.
 Mounting costs were considered an enormous threat to public finances, employment and economic growth. Over the years, benefits were reduced in duration and amount and specific schemes curtailed.

4.5. Now, at the end of the first decade of the 21st century, the government still considers it a duty to provide a safety net for specific risks, but the net is not as large as it used to be. Room has been created for the private sector, including insurance companies and pension funds, to provide some of the insurance coverage. Health and safety agencies are also involved.
 Market forces and "premium differentiation" play important roles. The welfare state has become the "insurance state".
 
4.6. The basic principle is no longer care, but stimulating labour force participation. This has been partially prompted by the increasing costs referred to above, the increase in the number of people relying on social security, and criticism of abuse, i.e. the moral hazard.
 The most radical measures have been implemented in the invalidity benefit schemes. 
4.7. The Dutch social security system is divided into "social welfare" (sociale voorzieningen) and "social insurance" (sociale verzekeringen). 

a. Social welfare. Social welfare benefits are supplementary benefits: those who do not qualify for social insurance benefits may be entitled to social welfare benefits, which provide only for the basics and are means-tested. 

b. Social insurance. There are two social insurance schemes: (i) the employment-related insurance scheme (arbeidsgebonden verzekeringen) and (ii) the national insurance scheme (volksverzekeringen). 
(i) All employees are mandatorily insured under the employment-related insurance scheme. The amount of coverage is related to the last income earned and is received in the event of loss of income because of illness, disability, unemployment, pregnancy, etc. 

(ii) National insurance applies to all residents of the Netherlands. The amount of coverage is the same for everyone and thus unrelated to income.
 National insurance coverage provides for general old-age pension benefits and surviving relatives benefits.

4.8. Employment-related insurance premiums are paid for by the employer. National insurance premiums are paid out of the income tax deducted by the employer from the wages of the employee.
 The maternity benefits are paid from the general unemployment fund.
 The premiums are paid in equal shares by employees and employers, and the amount is dependent on the employee's income.
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Illness and disability. In the event of illness, an employee receives 70% of his or her last salary for a period of 104 weeks. The employer is obliged to pay this amount to the employee for a maximum period of up to 104 weeks.
 Insurance against this risk is not mandatory, but the employer may take out insurance and this is a widespread practice. After the 104 weeks, the employee may claim disability benefits under the Work and Income Act.
 

4.10. The Work and Income Act has two aims: to promote reintegration into the work force and to protect the incomes of employees who are restricted in the work they can do because of illness or incapacity. The primary aim is to promote a return to work, i.e. to increase the long-term reintegration of employees with temporary health-related work restrictions.

4.11. Employees unfit for work are required to take a medical examination after 104 weeks. If they are considered still unfit for work, they become eligible for welfare benefits. Depending on their "residual capacity" (i.e. the amount they are still considered able to earn from employment), they receive an additional benefit that varies between 28% and 70% of the minimum wage. If an employee with a residual capacity is able to generate income, this income is not deducted from the benefits received. The duration of the benefit depends on the employment history, but is not more than 38 months.

4.12. Unemployment. An unemployed person may claim certain benefits under the Unemployment Insurance Act.
 In the first two months, the employee receives 75% of his or her last pay. After this, they receive 70% for a period that is calculated according to the employment history, but in any event is a maximum of 38 months. The insured is required to meet certain specific statutory requirements. 
4.13. Pregnancy. A pregnant employee is entitled to six weeks of pregnancy leave and ten weeks of maternity leave. During these 16 weeks she receives a benefit amounting to 100% of her salary.
 If the employee becomes incapacitated for work after these 16 weeks and if this incapacity is caused by this pregnancy, she is entitled to another 104 weeks of benefit amounting to 100% of her daily wage.

4.14. General old age pension. In principle, each resident of the Netherlands is entitled to a benefit under the General Old Age Pensions Act
 starting at the age of 65. Those who have resided in the Netherlands between the ages of 15 and 65 are entitled to a full benefit. For each year that a person has not resided in the Netherlands, 2% is deducted. So, for example, a person residing in the Netherlands between the ages of 40 and 65 receives 50% of the full benefit.
4.15. For two people who live together, the full old age benefit for each person amounts to 50% of the minimum wage. The full old age benefit for a single person amounts to 70% of the minimum wage.
 In addition to this benefit, most employees receive an additional pension, either through their former employer or through a private insurance policy.
 

4.16. As a result of the ageing population, the pension deficits and the recession, certain pension-related measures have recently been taken. One controversial measure was the lifting in 2005 of tax facilities (relating to early retirement and pre-pension arrangements) that had made it possible to get a temporary pension at the age of 60. At present, the cabinet is also considering gradually raising the pensionable age to 67. A bill to make it possible to postpone receiving old age pension benefit is also being debated. For each year the receipt of benefits is postponed, the amount of the benefits received would eventually increase by 5%.

4.17. Surviving relatives benefits. The next of kin of a deceased receive a benefit under the Surviving Dependants Act
 if the beneficiary was born before 1950, has children under the age of 18 living at home, or is at least 45% unfit for work. This benefit amounts to 70% of the minimum wage.
b. 
Health-care insurance

4.18. The Dutch health-care insurance system was fundamentally reformed in legislation that went into effect on 1 January 2006. Before that date, those with a below-average income depended on a collective, government-run health-care insurance system,[image: image4.jpg]


 whereas the remainder could opt for private insurance. Starting on 1 January 2006,  health-care insurance was made mandatory for everyone, with insurance to be obtained from private insurers. Simultaneously, the rate for basic health-care insurance coverage was fixed. This basic coverage could be supplemented at extra cost (e.g. dental insurance, physical therapy insurance, etc.)    

4.19. The main reason behind this transition was to replace a supply-driven approach with a demand-driven approach. This should lead to enhanced efficiency and cost reductions. An important role is now played by private insurers, the idea being that this would cause health-care users to make decisions on the basis of economic grounds.

4.20. However, problems have arisen because the principle of solidarity cannot be readily reconciled with the fundamental principles of risk insurance, i.e. risk selection, classification and differentiation (the ability to set different rates for premiums). Consequently, amendments have been required to force insurers to ignore these principles: insurers are prohibited from setting different rates for premiums and from refusing to insure a policy holder on the basis of personal characteristics. For these reasons, it remains to be seen whether this transition to a universally mandatory health care insurance will achieve the desired efficiencies.

c. 
Motor vehicle insurance

4.21. Under the Civil Liability for Motor Vehicles Act
 motor vehicle insurance is mandatory for the owner of any motor vehicle that is used in traffic on Dutch territory. 

4.22. This act originated in the 1966 Benelux Convention,
 which over the years has been  [image: image5.jpg]


gradually superseded by European law, specifically the five European Council directives called the "Motor Insurance Liability Directives".
 Recently these five Directives have been codified into one single comprehensive Directive
. This Directive has entered into force on October 7, 2009. Simultaneously, the five "Motor Insurance Liability Directives" have been repealed. 

4.23. The minimum coverage requirements for motor vehicle insurance are set by European law at €5 million per event.

4.24. The Act obliges vehicle owners to take out first-party insurance. If there is an accident, a victim has a right to submit a claim directly to the insurer of the party at fault. If the party at fault is unknown or uninsured, the victim can submit a claim to a special fund.
 

4.25. Article 30(1) of the Act states that the failure to take out insurance constitutes a criminal offence punishable by a maximum penalty of 3 months' imprisonment or a fine "in the second category" (€3,700). A person guilty of this offence may also be disqualified from driving motor vehicles for a period of one year at the most, under art. 30(6) of the Act.

d. 
Insurance relating to scientific research on human beings

4.26. The Act on Medical-Scientific Research on Human Beings
 obliges a researcher or research institution with the intention of conducting research on human beings to take out first-party insurance coverage for the benefit of the persons taking part in the research program and adequate third-party liability insurance. Before the entry into force of the Act, the general rules on liability in the Dutch Civil Code applied. However, a de facto mandatory insurance scheme was already in place as research programs were generally not endorsed if adequate insurance had not been taken out.

4.27. Dutch legislators initially intended to create a risk-based liability system with regard to human research. However, such a system was opposed by the insurance industry, which argued that it would be difficult to provide insurance coverage and pointed out that a system of risk-based liability might influence general practitioner's liability, causing a tendency from fault-based to risk-based liability.
 Consequently, the issue of liability was circumvented altogether and a system of first-party insurance was introduced.

4.28. First-party insurance covers the risk of injury or fatality that occurs as a result of the research conducted. The statutory minimum amount of coverage is €450,000 per person, €3.5 million per research program, and €5 million per institution per year. Coverage is limited to damage which has been reported within a period of four years following the last day of participation in the research program concerned.

4.29. It is irrelevant whether or not damage was caused as a result of negligence. Coverage is unconditional to questions of liability. The Act stipulates that general statutory provisions regarding the assessment of damages are applicable;
 however, a few significant provisions are excluded from application. For instance, article 6:98 of the Dutch Civil Code does not apply.
 This means that only factual causation is sufficient to trigger coverage under this insurance.
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Implementation of EU Directive 2001/20/EC resulted in the amendment of the Act on  Medical-Scientific Research on Human Beings in 2006 and the introduction of additional mandatory third-party liability insurance. This third-party insurance must cover damage caused by negligence on the part of the researcher or the research institution. It was observed that the obligation imposed by the European 
directive had not been required by the first-party insurance 
required under the Dutch Act, as the Dutch Act had not required liability on the part of the researcher and in fact was  providing (and still provides) better and additional protection for the research subject.
 Strikingly, the Dutch Act does not set a minimum amount for the coverage; an assessment of whether the insurance is adequate is made by the Committee for Medical-Scientific Research. 

4.31. The failure to take out insurance constitutes a criminal offence punishable by a maximum penalty of 6 months' imprisonment or a fine "in the fourth category" (€18,500).

e. 
Hunting insurance

4.32. Article 54 of the Flora and Fauna Act
 (Flora- en faunawet), read in conjunction with article 17 of the Hunting Decree,
 stipulates that a gun owner is obliged to take out insurance in the amount of €907,560.43 to cover the risks associated with gun use. Many insurers offer option of a "hunter surcharge" as a way of complying with this obligation. In addition to their usual liability insurance, hunters may also obtain coverage for "hunting risks". Most hunting insurance policies have exclusions for intentional harm, war and nuclear reaction. 
4.33. Article 55 of the Flora and Fauna Act prescribes first-party insurance. The failure to take out insurance constitutes a summary offence punishable as an economic crime
 by a maximum penalty of 6 months' imprisonment, a community punishment order or a fine "of the fourth category" (€18,500).
 Finally, a hunter in the Netherlands is not permitted to be issued with a hunting licence if he or she has not taken out insurance (as required) and the hunting licence is withdrawn if the required coverage comes to an end.

4.34. The insurance was made mandatory in 1977.
 The underlying rationale is that hunting with a rifle is considered a high-risk activity and mandatory insurance is required to cover it. Introducing mandatory insurance, moreover, was also seen as contributing to the further harmonisation of hunting legislation in the Benelux countries.

f. 
Insurance for nuclear catastrophes
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The 1960 Paris Convention
, which has direct binding effect, and article 5 of the Liability for Nuclear Incidents Act
 limit the liability of the operator of any nuclear  installation in the Netherlands to the amount of €340 million
, and also obligate the operator to take out insurance up to the same amount. A law raising the amount to €700 million (in accordance with article 7 of the Paris Convention) has already been passed, but has not yet entered into force.
 

4.36. These regulations apply to seven installations in the Netherlands, one of which is an operational nuclear power plant.
 

4.37. The amount of coverage mandated was originally thought to be the maximum amount insurable on the insurance market. At this time it remains unclear whether the market will facilitate this substantial increase in the insured amount. If it turns out that the market is unable or unwilling to provide adequate coverage, additional coverage may be found under an insurance policy issued by the State, the Additional State Policy.

4.38. Article 6 of the 1960 Paris Convention provides a signatory with the option of creating a direct right of action against the insurer. This has not been incorporated into Dutch law.

g. 
Insurance for oil spills

4.39. The 1969 and 1971 Brussels Conventions introduced rules concerning civil liability for oil spills at sea and provided for limitation of this liability through the establishment of a fund. Article 11 of the Oil Tanker Liability Act,
 which [image: image10.jpg]


 incorporates Section VII of the 1969 Brussels Convention
 into Dutch law, stipulates that the owner of a ship that is registered in the Netherlands and that carries more than 2,000 tons of crude oil is obligated to maintain insurance or a similar financial security in the amount referred to in Section V of the 1969 Brussels Convention (as amended by the 1992 London Convention).
 The amount to be insured varies according to the tonnage of the ship. The minimum is €5 million and the maximum €95 million.

h. 
Professional indemnity insurance

4.40. In general, professional indemnity insurance in the Netherlands is not statutorily mandated. Instead, certain professional bodies have been endowed with regulatory powers and may decide to require their members to take out an insurance policy. None of them offer first-party insurance.
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Lawyers. A practising Dutch lawyer (advocaat) is required to take out insurance under a regulation called  Regulations concerning Financial Records and Financial Integrity
 issued by the Dutch Bar Association.
 The minimum insured amount is  €500,000 per event and at least €1 million per year in aggregate. Only if these  requirements are satisfied may there be an exemption from the excess amount of liability. The failure to take out adequate insurance is punishable as a breach of professional discipline. 
Several insurers offer this insurance on the market.

4.42. Civil-law notaries. In the Netherlands the notarial profession is a separate and important legal profession at the same level as that of lawyer. Notaries play a key role in all real estate transactions, for example. A Dutch civil-law notary (notaris) is   obliged to take out insurance under the 2004 Professional Indemnity Regulations
 issued by the Royal Notarial Society.
 The mandatory coverage amounts to €1 million per person per event. Insurance is offered by several providers on the market. The Society has entered into an insurance contract for the benefit of its members for amounts from €1 million to €25 million. Although the liability of civil-law notaries is 


currently contractually limited to this amount, the Society is considering other ways of limiting notarial liability, for example by statute.
 So far, legislators have not acted.

4.43. Architects and engineers. Architects and engineers are not under a legal obligation to take out professional indemnity insurance. The professional organisations for architects (BNA/BNI) and engineers (ONRI) do oblige their members to take out professional indemnity insurance, but architects and engineers (unlike lawyers and civil-law notaries) are not required to be members of these professional associations. In other words, architects and engineers are able to practise their professions without joining a professional organisation and without entering into a professional indemnity insurance contract. However, membership in these professional organisations is widespread and often viewed by clients as a requirement for assigning work, so this insurance can be viewed as de facto mandatory.

4.44. Insurance and financial services. Insurance brokers and financial service providers who are members of a professional body called the NVA
 are obliged to take out professional indemnity insurance for all their activities. Members of a similar organisation called the NBVA
 are also subject to this obligation. The insurance duty has been laid down in the standing orders or charter of the association in question. Membership in these organisations is not obligatory. The professional indemnity insurance is to provide cover for the liability of the insured because of professional mistakes, omissions or failures. 

In addition, insurance intermediaries (including reinsurance intermediaries) are under a statutory obligation to take out professional indemnity insurance (or make a comparable financial arrangement).
 This obligation entails, among other things, that the professional indemnity insurance covers the intermediary's liability for professional mistakes, omissions or failures. The minimum amount of the mandatory coverage is €1,120,200 per incident and €1,680,300 a year for all incidents together.
 

Professional indemnity insurance (or a comparable arrangement) is also mandatory for dispensing advice and/or passing on orders for participation rights in investment institutions (national regime under MiFID). The professional indemnity insurance must be for €500,000 per insured incident in any case and for at least €750,000 per year for all incidents together.
 

In addition, insurance brokers and financial service providers who are members of a professional body, such as the NVA
 or the NBVA
, are obliged to take out professional indemnity insurance for all their activities. The insurance duty has been laid down in the standing orders or charter of the respective associations. However, membership in these organisations is not statutorily mandated as a requirement for providing these services. 

4.45. Having professional indemnity insurance or a comparable arrangement is one of the requirements for obtaining a permit from the Netherlands Authority for the Financial Markets
 to act an insurance or reinsurance intermediary.
 Without this permit, in principle, it is not permitted in the Netherlands to act as an insurance or reinsurance intermediary.
 A copy of the policy and the policy conditions of the professional indemnity insurance, or information about the comparable arrangement, has to be attached to the permit application.
 
4.46. Auditors and accountants. In the Netherlands these are not two separate professions. The English terms "audit" and "accounting", as used in the Netherlands, refer only to the Dutch profession of "registered accountant" (registeraccountant). For the sake of consistency, the terms "accounting" and "accountant" are used here. However, there are other types of accountants in the Netherlands, including "accounting consultant" (accountant-administratieconsulent). 
According to their professional regulations, accounting firms in the Netherlands are obliged to have professional indemnity insurance. An accounting firm (i.e. a permit holder within the meaning of the Supervision of Accounting Organisations Act)
 that that is permitted to carry out statutorily mandated audits is required by articles 11 and 12 of the Regulation on Accounting Organisations
 to ensure that it has reasonable insurance coverage for its own professional liability and that of its employees and others employed by or associated with the firm.
 The insurance has to meet a number of minimum requirements, e.g. to provide annual cover for at least twice the amount insured per claim. The minimum sum insured for a specific annual turnover is also laid down. For example, an annual turnover of €2.5 million or more means the minimum sum insured per claim must at least amount to €3 million. The insurance has to provide cover for all the work carried out by and from the accounting firm, irrespective of who submits the claim. Moreover, the insurance is to cover the accounting firm's liability for persons working under its responsibility. 
5. Current discussions

5.1. Currently three mandatory insurance issues are the subject of debate: 

a. job-related risks;

b. the risk of catastrophe and terrorism;

c. the risk of the devaluation of mortgaged property.

a. 
Mandatory insurance for job-related risks

5.2. At present, employers in the Netherlands do not have a statutory obligation to take out liability insurance for job-related accidents or occupational illnesses. Mandatory insurance for this has discussed for years in the Netherlands. 

5.3. Employees suffering as a result of job-related accidents or occupational illnesses qualify for compensation under the regular Dutch Civil Code provisions relating to employer liability, i.e. art. 7:658 (employer's duty of care) and art. 7:611 (good employment practices). Most employers take out a type of insurance called "business liability insurance"
 as a way of transferring this risk to the insurers. 

5.4. However, the Dutch Supreme Court has ruled in two 2008 judgments
 that pursuant to art. 7:611 of the DCC employers are obliged to take out "adequate insurance" for employees who are in road traffic for job-related reasons. If the employer does not comply with this obligation to take out insurance, and the employee is involved in a traffic accident, the employer will in principle be liable for the damage up to the amount covered by such an adequate insurance policy in case it had been taken out. 

5.5. This judicially introduced obligation to take out insurance for this has come under a good deal of criticism. Part of the criticism was that, in the Dutch legal system, the Dutch Supreme Court lacked jurisdiction to promulgate a mandatory insurance scheme like this. It was further observed that the Supreme Court was unable to enforce and to supervise such a system, since the role of the Supreme Court is limited to the issue of a decision about the dispute as it related to the individual parties that appeared before it. Moreover, the Supreme Court was largely unclear about the meaning of "adequate insurance". It has also been questioned whether it is possible for employees to force employers to provide this insurance.

5.6. The idea of imposing a statutory obligation on employers to take out direct first-party insurance for injury or harm resulting from job-related accidents and occupational illnesses has been advocated by various parties.
 In the literature in particular, attention has been drawn to the increasing uninsurability for employer liability in the context of business liability insurance (AVB). The court's have expanded employer liability under the duty of care obligation under art. 7:658 of the Dutch Civil Code. Art. 7:611 of the Dutch Civil Code (good employment practice) has also emerged in recent years as another ground for employer liability in those cases that do not fall under the duty of care ground. 

5.7. Insurers have reacted by changing their insurance policies. A large number of insurers, for example, have excluded occupational illnesses from coverage. Liability arising under art. 7:611 of the Dutch Civil Code is also increasingly excluded. The result of such policy exclusions, however, is that a liable employer has to bear the brunt; and if the employer cannot, it is left to the employee. 

5.8. The idea of direct insurance for job-related accidents and occupational illnesses has attracted the attention of politicians. In November 2003, for example, the cabinet asked the SER (Social and Economic Council) for advice regarding its intention to introduce a regulation relating to job-related risk, "Additional Guarantees for Job-Related Risks".
 Given the obligation to comply with international treaty standards, the eroding of social security, and the developments described above, the cabinet considered it necessary to make separate arrangements for employees who meet with have a job-related accident or come down with an occupational disease.

5.9. This regulation (referred to as "EGB" in Dutch) would, in brief, introduce an obligation on the employer to take out insurance for its employees, who would then be considered the insured and who would be able to claim directly under the policy. In other words, the policy would not cover the liability of the employer, but the injury or harm suffered by employees as the result of an accident or occupational illness. Because all kinds of liability-related issues would be side-stepped, the insurer's expenses would become more manageable, the employer would be burdened with fewer procedures, and the employee would be compensated more quickly and more easily. The employees, moreover, would not be disadvantaged by a limitation on liability (i.e. the limited insurance cover that would apply for employer liability). 

5.10. It has also been observed, however, that a direct insurance scheme of this kind could not solve all the problems that have been observed and has some drawbacks as well. The number and the scope of future claims, for example, remains unpredictable, so that for the time being it is hard to calculate what the adequate premiums should be. Also, in respect of a direct insurance, the issue would inevitably arise whether the injury or the illness of the employee was indeed causally related to the employment. For these reasons, critics therefore question the need for such a drastic switch to a mandatory direct insurance.
 

5.11. In 2004 the SER
 rejected direct insurance for the time being, but it did not rule out that developments in society could give rise to the need to consider once again the desirability of introducing mandatory direct insurance for occupational hazards at a later stage. 

5.12. The subject has a life of its own. In May 2006, for example, the Dutch Association of Insurers
 and the Occupational Illnesses Desk
 of the Dutch Trade Union Federation
 discussed the subject.
 And very recently we saw the discussion reappear in the literature as a result of decisions of the Dutch Supreme Court regarding good employment practices. Whether there will eventually be occupational hazard insurance, and in what form, is still unclear and depends on the political agenda.
b. 
Mandatory insurance for catastrophes and terrorism

5.13. Flooding has historically been a serious problem in the Netherlands. There was massive river flooding in 1995. These and a number of other incidents, including the explosion of a fireworks factory, legionnaires' disease, asbestos-related disease, and  an aircraft accident, and the fear of terrorist attacks (there have so far been no major terrorist incidents in the Netherlands), have triggered discussions on the compensation for 
related damages. 

5.14. On of the debated issues is whether victims of past and future catastrophes should be able to obtain adequate compensation for their losses through mandatory insurance schemes. It has been observed that many of these losses (e.g. river flooding, terrorism, earthquakes) are currently uninsurable (or may become uninsurable in the future). This implies that it is impossible to obtain protection against these risks.

5.15. In the past, the Dutch government has taken steps to improve this situation. In 1998, the Compensation for Damage relating to Disasters and Serious Accidents Act
 was enacted. This legislation may result in some relief, but it is effectively limited to claims arising from fresh-water flooding and earthquakes. 

5.16. In reaction to the events on 11 September 2001, the global reinsurance market has effectively excluded terrorism from coverage.
 In reaction to this, the Dutch government has, with the cooperation of the Dutch insurance sector, created the Dutch Society for the Reinsurance of Terrorism-Related Losses (NHT).
 The objective was to make it possible for consumers to obtain terrorism coverage by providing effective reinsurance coverage through a public-private partnership model. Participation in the NHT is not mandatory.

5.17. In 2004, a committee advised the Dutch government on the options for compensating losses suffered as a result of disasters and catastrophes.
 This research was inspired by the fact that, after a number of catastrophes which had occurred in previous years, traditional insurance had proved to be an inadequate remedy. 

5.18. The same issue was addressed in an academic report published in 2006.
 In this report it was observed that the traditional insurance dogma in a disaster ("you took a gamble and lost") was eroding fast. Victims would no longer be willing to accept the unavailability of compensation for their private losses.

5.19. Both studies investigated the possible introduction of a system of mandatory insurance for catastrophes comparable to the French system of automatic inclusion of catastrophe risks in, for instance, housing insurance. It was further contemplated that uninsurability problems could be overcome by government intervention, e.g. by acting as a reinsurer of certain risks.

5.20. Focusing mainly on flooding, the advisory committee advised the Dutch government against the introduction of mandatory insurance or a mandatory raise on widely issued insurances (e.g. home 'bricks and mortar' insurance). Factors against the introduction of such a system included the perceived costs and the difficulties regarding risk selection. It was observed that the cost of the endless battle against the water, long fought in the Netherlands, has always been traditionally borne by the entire community. According to the committee these costs should not be borne by a minority.

5.21. Instead, the committee advised the setting up of a national solidarity fund for the compensation of victims of catastrophes. The fund should be financed by the government and should provide clear rules of procedure concerning the compensation of victims. So far, the Dutch government appears to have all but ignored these recommendations.

c. 
Mandatory insurance against devaluation of mortgaged property

5.22. Very recently, in November 2008, in reaction to the global financial crisis, Bert Heemskerk (the then-CEO of Rabobank, one of the largest banks in the Netherlands) launched an initiative seeking to require the owners of mortgaged real estate to take out insurance against the devaluation of their property.

5.23. The background of this initiative was twofold: it would serve to prevent forced foreclosures and to ensure liquidity in the mortgage loan market. Improvement of this liquidity was observed as a necessity as banks were unable to take new mortgages onto their balance sheets. A possible solution to this problem, securitisation of the loans, would be possible only if the risks connected to those loans were considered transparent and acceptable by the market. This might be achieved by the introduction of a mandatory insurance scheme similar to that proposed by Mr Heemskerk.

5.24. The initiative was not warmly greeted, and has since vanished from the agenda. However, if the situation on the financial and housing markets remains unstable, it is not inconceivable that the initiative will resurface in the future.
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