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1. Basic Factors

1.1. The mandatory insurance contract or coverage requirement is laid down

1.1.1. By law
1.1.1.1. National law

Yes, in the national law. Government regulations rarely provide for this type of insurance.

1.1.1.2. International law

Regarding Vienna convention on citizen’s liability for nuclear damages, there is law imposing on users of nuclear power plants to effect a contract on liability insurance for nuclear damages.

1.1.2. Systematically by a co-contracting party

1.1.2.1. Bank in connection with a loan

Banks either limit closing of long-term loans contracts by closing borrower’s life insurance contract, by which bank is appointed as user of insurance in the case of death, or they obligate the borrower to do the restrictive endorsement of life insurance policy to the bank in the case of death.

Banks also limit the loans they give to the borrowers by establishing mortgages on their real estate or real estate of a third party, or real estate whose building and purchase is financed from the bank’s loan. They also demand that the borrower or another owner of real estate for which the bank uses the mortgage, insure the subject of the mortgage against all the usual risks before closing the mortgage contract. The legal ground for this can be found in Mortgage law which obliges the owners of real estate to insure the subject of the mortgage against all the usual risks before closing of contract. 

The obligation of the owner of real estate that the mortgage is established on to insure the object of the mortgage against the usual risks is universal, because it exists not only for the benefits of the bank but also of all creditors who insure their demands by establishing the mortgage.

1.1.2.2. Lessor in connection with a lease

According to the financial leasing law, lessors have right to ask leasing receivers to insure the subject of leasing from the risks presupposed by leasing contract. They do it on regular bases by compelling receivers of leasing to insure object of leasing which has the same dead-line as the effect leasing contract.

1.1.2.3. Others

All creditors who provide their requirements by pledge on movable property of debtor or third party can presuppose the obligation of the owner of movable property that is to be pledged to insure the object of the pledge from the risks predicted by the pledge contract. This right is regulated by pledge law for movable property.

Out-institutional systematic mandatory insurance in Serbia was introduced by consular missions of countries which are members of the EU, because they restrict visas for the entry or transit through their countries by traveler insurance.

1.2. Context in which a mandatory insurance requirement was laid down
1.2.1. Insurance was made mandatory
1.2.1.1. Without haste

All of the laws in Serbia that propose obligations on closing of insurance contracts were laid down without haste. They were always laid down in regular parliamentary procedure.

1.2.1.2. In haste

See the answer 1.2.1.1.

1.3. Nature of the risk

1.3.1. Property insurance

No obligatory property insurance is laid by law in Serbia.

However, obligatory property insurance could include bank deposit insurance. Nevertheless, considering the fact that banks are obliged to effect this contract and that it eliminates the risk of bank bankruptcy, this insurance, in our opinion belongs to mandatory insurance of business liability.

1.3.2. Liability insurance

1.3.2.1. Professional or business liability

Most of mandatory insurance are introduced in the area of professional liability. So, for example, there are mandatory insurance of professional liability for actuaries, auditors and insurance brokers. In the area of business liability, for example, railway must insure against damages on goods and luggage, as well as liability insurance of manufacturers, manufacturers’ representatives and bearers of the license for circulation of medical instruments for the damages caused to third parties in appliance of medical instruments, and owners of dangerous substances from the responsibility of damage made to third parties in the case of death, body or health injury, damage or destruction of things or pollution of environment during the transportation of these substances.

1.3.2.2. Liability in private life

There is no mandatory liability insurance in private life (sport and leisure activities).

1.3.3. Personal insurance

1.3.3.1. Life insurance

There is no mandatory life insurance.

1.3.3.2. Health and/or accident insurance

In personal insurance area there is no mandatory health insurance.

In accident insurance area there are several types of mandatory insurance. For example, mandatory insurance for skiers and other direct users of ski area, mandatory insurance for the users of ski school from the consequences of accidents, mandatory insurance of passengers in public transport from the consequences of accident.

1.4. Exclusions
1.4.1. Permitted exclusions

Permitted, prohibited, and imposed exclusions are not regulated in any type of mandatory insurance. Some of permitted exclusions are laid down indirectly through the notion of damages covered by mandatory liability insurance (for example, in car liability insurance, and liability insurance of owners of dangerous substance in transport), through definition of notion of third parties in mandatory liability insurance (for example, in car liability insurance), through definition of means of transport by which the owner insures in mandatory liability insurance (for example, in passenger insurance in public transport from the consequences of accident, car liability insurance and liability insurance of the owners of aircrafts), or through defining of notion of the insured in mandatory accident insurance (for example, determining by law of who is considered a passenger in passenger insurance in public transport from the consequences of accident).

So, in Serbia, exclusions are regulated by mandatory insurance contract of a certain kind and general conditions of that insurance. For exclusions thus conducted, only in car liability insurance it is presupposed that the insurers cannot emphasize them to third damaged persons, if damaged person decides to suit for compensation emphasize directly to the insurer (actio directa). The insurer who compensated damage to damaged person which was excluded by contract and insurance conditions related to certain excluded events comes to his right towards the insured or other responsible person for the paid amount, interest rate and cost.

1.4.2. Prohibited exclusions

It is not regulated. See the answer to the question 1.4.1.

1.4.3. Imposed exclusions

It is not regulated. See the answer to the question 1.4.1. Some of imposed exclusions which refer to voluntary and mandatory insurances are defined by obligatory relations law which regulates dry land insurance contract. For example, in real estate insurance, those are damages caused intentionally, and in personal insurance those are intentionally caused accidents.

1.5. Penalties for lack of insurance
1.5.1. Criminal penalties

There is no unique approach to regulating criminal penalties because of non-existent insurance.

In some of regulations that propose mandatory insurance, criminal penalty is the only presupposed way of penalty for non-existent insurance. This means that such penalty for non-existent insurance punishes the person who was about to lay down the insurance contract regardless of whether that was a firm or other juristic person, or an entrepreneur, that is physical person (for example, according to Clause on dangerous substances transport in road and railway traffic, no matter whether the transporter is legal or physical person, he/she should be punished for violation if he/she did not insure the dangerous substance against the case of damage caused to third parties in transport). Other regulations, however, because of non-existent insurance presuppose that the firm or other juristic person who is person having an obligation in insurance for non-existent insurance should be punished for economic crime, and if he is an entrepreneur or physical person, that he should be punished for the crime (for example, according to current regulations that regulate car liability insurance, the insurance of passengers in public transport and liability insurance against the use and ownership of aircrafts; the uniformity in penalties – for non-existent insurance all the subjects should be punished – is regulated by blueprint of new mandatory traffic insurance law which is in discussion in time when answering this questionnaire). Industrial crime in legal system of Serbia is punishing sanction that stands between the crime and violation and it can be used for punishment of legal persons only when they violate the rules of business, financial and other regulated discipline. 

1.5.2. Administrative penalties

1.5.2.1. Disqualification from practicing or carrying on a profession, occupation, trade or business

Because of non-existent insurance, it is rule to take the measures of disqualification from practicing or carrying on a profession, because the existence of effected contract is the condition for getting the license for practicing or carrying on a profession.

1.5.2.2. Other penalties

See the answer in 1.5.1. (Economic crime)

1.5.3. Civil penalties

No civil penalties are presupposed in the form of penalties and other similar juristic instruments towards the ones with no insurance closed.  

2. Methods of Effecting Mandatory Insurance

2.1. Taking out of a contract covering the risk
2.1.1. No

The cases in which rules define whether the owner of an object, practitioner of a certain profession or practitioner of a certain business, is automatically insured against the risk that the rules presuppose mandatory insurance do not exist.

2.1.2. Yes

2.1.2.1. Under an individual contract

Mandatory insurances are defined by taking out individual insurance contracts.

2.1.2.2. Under a group contract

Laws and other regulations that bring about mandatory insurances do not prohibit taking out of group contracts. That would be especially acceptable in professional liability mandatory insurances, where possible policy holders could be chambers or other professional groups of practitioners for whom mandatory insurance is proposed.

2.1.3. Selection of the risk by the insurer. Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract?

2.1.3.1. No. consequences?

Of all the mandatory insurances, only traffic presupposes an obligation for the insurers who practice this mandatory insurance to be compelled to lay down contracts on mandatory insurance under conditions imposed by those insurances.

2.1.3.2. Yes:

Indirectly, there is an obligation for the insurers to close the contracts on the insurance in all types of mandatory insurances and without risk selection, considering the fact that for those insurers who got the license for work for the types of insurances which are mandatory, the supervising authority can take away the license if the insurance company refuses to close the contract or because of the risk selection, and it can impose other measures that the law gives it right to impose. 

2.2. Coverage automatically included in a freely effected contract
2.2.1. No

It is not regulated. In earlier times, the earthquake risk in Serbia was proposed as risk that had to be covered in all voluntary contracts on fire insurance.

2.2.2. Yes

See the answer to the previous question.

3. Financial Aspects
3.1. Amount of cover
3.1.1. Limit of cover

There is great number of proposed types of mandatory insurances for which legislator did not set limit of cover (minimum or maximum). For example, in liability insurance of health facilities in the case of damaged health of patients who are medically treated, liability insurance of manufacturers and other proposers of clinical research of a medicine and a medical instrument for health damages of persons who are treated with the medicine, that is medical instrument in liability insurance of manufacturers, representatives of manufacturers and bearers of license for large transactions of medical instruments for damages made to third parties in appliance of medical instruments. Or, in insurance against the consequences of accident for users of ski schools in consequences insurance against accidents of skiers and other direct users of ski area. The consequence of that is the fact that in arrangement with insurers, the insured persons close a contract in insurances (which do not propose limit) limits so low that there is no point to insure anything. But even based on such low limits, considering the fact that there is no legal limit, they get the license to do business or practice their profession. For example, in liability insurance for medicines and medical instruments, the insurance is closed for 5.000€, because Serbian insurance companies presuppose that amount as the minimum under their conditions of insurance and insurance premium rates. 

3.1.1.1. Unlimited cover

It is not regulated.

3.1.1.2. Legally required minimum cover

Minimum amounts of insurance are proposed for all mandatory insurances in traffic and liability insurance of users of nuclear power plants for damage made by nuclear accident.

3.1.2. Deductible

No mandatory insurance has regulations on prohibited deductible contracts, obligation of its use, or deductible optional component of insurance contract.

3.1.2.1. Prohibited

Not regulated.

3.1.2.2. Mandatory

Not regulated.

3.1.2.3. Optional

Not regulated.

3.2. Amount of the premium
3.2.1. Fixed by the state
3.2.1.1. No, never

No, never.

3.2.1.2. Yes

3.2.1.2.1. Percentage of another premium

See the answer to the question 3.2.1.1.

3.2.1.2.2. Same amount for all policyholders

See the answer to the question 3.2.1.1.

3.2.2. Freely fixed by the parties

3.2.2.1. No, never

–

3.2.2.2. Yes

Yes. There is a regulation only in car insurance liability where the supervising body has the control of coordinating rate premiums with regulations, actuary principles and rules of profession.

3.2.3. Bonus-Malus system (premium reduction or increase according to the policyholder’s individual claim history during the previous year)

3.2.3.1. Unregulated

It is unregulated for every type of mandatory insurance. In published blueprint of new law on mandatory insurance in traffic, it is presupposed for the first time that the insurers, when closing the contract in car industry are obliged to apply Bonus-Malus system. On the opposite, they are subjected to liability for the violation and the supervising authority can take supervisory measures towards the insurer.

3.2.3.2. Regulated

See the answer to the question 3.2.3.0.1.

3.2.4. Do policyholders consider the premiums charged for mandatory insurance?

3.2.4.1. Acceptable?

Taking into consideration all disadvantages of regulations that introduce mandatory insurances we described in our answers to the previous questions (minimum insured amounts are unregulated in great majority of mandatory insurances, Bonus-Malus system is unregulated in all types of mandatory insurance, as well as deductible system, in great number of mandatory insurances certain risks are not covered by insurance, excluded risks etc.) it is understandable that the contractors of insurance consider premiums that the insurers charge for mandatory insurances highly acceptable. 

3.2.4.2. Unacceptable?

–

3.2.5. If the insurance were not mandatory, would the premium charged for it be

3.2.5.1. The same?

–

3.2.5.2. Significantly higher?

Yes, the charged premium would be higher.

3.3. Financial data: Are there studies making it possible to know:
3.3.1. The profit or loss generated by mandatory insurance (premiums received/claims paid)?
3.3.1.1. Profit

The insurers of car liability (only) are obliged to deliver data connected to their businesses in this type of mandatory insurance to the Association of insurers of Serbia so that they could generate the profit or the loss gained in certain types of mandatory insurances. There are no expert studies or anything similar on this matter.

3.3.1.2. Loss

See the answer to the question 3.3.1.1.

3.3.2. Whether the risk in question would be insurable if it were not mandatory?

3.3.2.1. Insurable

It would be insurable.

3.3.2.2. Uninsurable

– 

3.3.2.3. Insurable, but at a higher premium or with less extensive cover

–

3.3.3. Whether persons exposed to a given risk (e.g. hurricane, flood or other natural disaster) would voluntarily take out insurance against it if it were not mandatory? 

3.3.3.1. Few persons would take out the insurance 

There are no mandatory insurances in Serbia that have their claims covered against natural disasters. Because of negligible scope of insurance of fruit and crops from hail, the government subsidizes 30% of premium of this insurance to registered farms, in order to induce them to buy insurance. So, more serious scope of this insurance would be only if it were mandatory.

3.3.3.2. Many persons would take out the insurance

See the answer to the previous question.

4. Reinsurance
4.1. Mandatory reinsurance
4.1.1. Obligation for a private reinsurer

There is no legal obligation for reinsurance acceptance of risks that are provided for as mandatory insurances.

4.1.2. Obligation for a public reinsurer

4.1.2.1. In the form of classic reinsurance

See the answer to the previous question.

4.1.2.2. In the form of a state guarantee fund

See the answer to the question 4.1.1.

4.2. Attitude adopted by private insurers in your country
4.2.1. Refusal to reinsure mandatory insurance

What characterizes Serbia is small offer from the insurers to the reinsurers to reinsure mandatory insurances. Private reinsurers do not refuse en bloc to reinsure the risks covered in types of insurance to reinsurance.

4.2.2. Agreement to reinsure mandatory insurance

4.2.2.1. With domestic insurance

That is a matter of facts. Depending on weight of the risk whose coverage is offered through the reinsurance, economic aspects of required reinsurance etc., the insurer decides whether he will entrust mandatory insurances to reinsurance or he will entrust them with domestic or foreign insurers.

4.2.2.2. With foreign insurers

See the answer to the previous question.

4.3. Economic aspects

There are no data available on economic aspects.

5. International Aspects

In order to simplify an extremely complex issue, please find below a few practical questions.

5.1. Does your country have any law that deals with the issue of mandatory insurance in an international context?

5.1.1. National legislation

In the domain of private mandatory insurance there are no regulations. There are only regulations on compensation of damage caused by the use of motor vehicle with foreign registration. 

5.1.2. International treaty

There are no international treaties that Serbia closed in order to regulate mandatory insurance issue.

5.2. Where insurance is mandatory in your country for a given activity, are foreign persons required to carry such insurance in order to engage in that activity in your country?

In great majority of mandatory insurance of professional liability and liability insurance of performing business activities, this issue is not regulated. Only in certain types of insurance, like liability insurance against dangerous substance transporters, foreign persons do not have to take out a local insurance contract, because their insurance or some other corresponding security from their home country is accepted.

5.2.1. Yes, and they must take out the insurance locally

–

5.2.2. Yes, but they may carry the insurance by taking it out in their home country

–

5.2.3. No, they do not need to carry the insurance to engage in the activity

–

5.3. Is it legal to take out mandatory insurance with a foreign insurer? 

5.3.1. No

It is not legal. Property and persons in Serbia can be insured only with domestic insurers (insurance companies established in Serbia or with branches of foreign companies who have the license for work in Serbia). Insurance contract closed with foreign insurer is worthless. With foreign insurers, property and persons can be insured against the risk that in Serbia would not be insured, as well as other properties and persons, if the government prescribes it. All the risks contained in types of mandatory insurances in Serbia are insured by domestic insurers.

5.3.2. Yes

– 

5.3.2.1. In the event of litigation between the insurer and the policyholder, what law would the law apply?

5.3.2.1.1. The law of the insurer

–

5.3.2.1.2. The law of the policyholder

–

5.4. Particular case of mandatory coverage included in an optional contract: Where the optional contract is taken out abroad, 

5.4.1. The mandatory coverage

5.4.1.1. is included in the contract by the foreign insurer

See the answer to the question 5.3.1.

5.4.1.2. Is not included in the contract by the foreign insurer

–

5.4.2. The premium (or fee or charge) for the mandatory coverage, which is to be paid to the body in charge of collecting it (insurer, guarantee fund, etc.),

5.4.2.1. Is nevertheless paid to this body

See the answer to the question 5.3.1.

5.4.2.2. Is not paid to this body

–

6. Assessment and Recommendations

Do you think:

6.1. The system of mandatory insurance (or coverage) should be prohibited?

The system of mandatory insurance should exist.

6.1.1. As a matter of principle: No coverage should be mandatory. Reasons:

6.1.1.1. Violation of the freedom to contract

–

6.1.1.2. Lack of selection of the risk

–

6.1.1.3. Interference with competition

–

6.1.1.3.1. Among insurers

6.1.1.3.2. Among policyholders

6.1.1.3.3. At an international level (see 5.2)

6.1.1.4. Other

–

6.1.2. For practical reasons

–

6.1.2.1. In the event of refusal, problem of compelling an insurer to provide coverage

6.1.2.2. Reluctance on the part of reinsurers

6.1.2.3. Other

6.2. The current mandatory insurance should be repealed?
6.2.1. Property insurance

There is no property insurance in Serbia.

6.2.2. Liability insurance

No existing liability insurance in Serbia should be repealed.

6.2.3. Personal insurance

No existing personal insurance in Serbia should be repealed.

6.3. Mandatory insurance should be confined to certain specific risks?
6.3.1. Civil liability: motor vehicle, medical malpractice

Along with mandatory insurance in traffic, civil liability insurance should be limited to medical malpractice, legal profession, notary practice, bankruptcy managers insurance, brokers practice insurance, actuary and revisers directors and members of company’s management liability.

6.3.2. Property damage: disasters, main residence, business interruption, etc.

Disasters

6.3.3. Personal injury: through individual or group insurance, for children, etc.

Yes, it should be limited to personal injuries of children in preschool institutions and elementary school institutions.

6.3.4. Death insurance: for borrowers, etc.

Yes, it should be limited to the risk of death for borrowers.

6.3.5. Life insurance: retirement, etc.

In domain of private insurance, retirements should be part of system of voluntary insurance.

6.3.6. Dependency insurance

Because of current economic situation in Serbia, it is not possible to introduce that kind of insurance for any subject of dependency insurance obligation and legal base of dependency, so therefore it is not possible to take attitude towards the limitation of that kind of insurance as mandatory.

6.4. Some types of mandatory insurance should be developed?
6.4.1. Which ones? Disaster risks, risks to the vulnerable and those in a weak situation (the elderly, children, victims of loss or injury caused by liable third parties), etc.

Mandatory insurance of liability of legal parties should be presented in Serbia, along with liability insurance of entrepreneurs, and physical parties who are potentially involved in dangerous activities for damages to environment, mandatory insurance of children in preschool institutions and elementary schools from the consequences of accident, mandatory insurances of professional liability for lawyers, notary, doctors and bankruptcy managers, liability insurance of manufacturers of children’s toys and liability insurance of directors and members of company’s management.

6.4.2. At a national, international (European Union, Mercosur, etc.) or worldwide level

Mandatory insurance of liability of legal parties, entrepreneurs, and physical parties who are potentially involved in dangerous activities for damages to the environment should be at an international level (EU, Europe).

6.4.3. For moral reasons: solidarity, protection of victims, etc.

Yes, for all moral reasons that this chapter contains.

6.4.4. for reasons of efficacy

Yes, for all reasons of efficacy that this chapter contains.

6.4.4.1. Access to insurance facilitated by mutualisation: lower premiums

6.4.4.2. Need to compel those who do not concern themselves with precaution, prevention, contingencies, etc.

6.5. If you agree with the principle of mandatory insurance, do you think:

6.5.1. Mandatory insurance should be effected 

6.5.1.1. By taking out a specific insurance contract?

By taking out a specific insurance contract.

6.5.1.2. By automatic inclusion in an existing insurance contract

No.

6.5.1.3. By developing group insurance contracts

Yes.

6.5.1.4. By obliging insurers to provide insurance

Yes.

6.5.2. A rate of premium should be

6.5.2.1. Fixed by law

No, not by law.

6.5.2.2. Fixed freely

Freely.

6.5.3. A Bonus-Malus system (premium reduction or increase according to the policyholder’s loss experience) should apply?

A Bonus-Malus system should be mandatory for all types of mandatory liability insurance.

6.5.4. The limit cover should be 

6.5.4.1. The same for everyone?

Depending on type of mandatory insurance, it should be the same for everyone. It cannot be the same for all the categories of motor vehicles when liability is covered by their use and ownership, for all professional activities etc.

6.5.4.2. Subject to a minimum?

It should subject to legally proposed minimum.

6.5.4.3. Freely determined by the parties?

Because there is a danger of taking out low minimums, much mandatory insurance could be neglected, so freedom of taking out in this area of mandatory insurances should be limited. 

6.5.5. Clauses defining the risks covered and the exclusions should be imposed by law?

These clauses should be obligatory components of mandatory insurance contract.

6.5.6. Reinsurers operating in the relevant domestic market should be required to provide reinsurance?

Reinsurers should provide reinsurance.

6.5.7. The state should act as last-layer reinsurer?

The state should not act as reinsurer.

6.5.8. A Guarantee Fund system should be established?

A Guarantee Fund system should be established, as a source for paying damages in case of mandatory insurances which are not closed. 
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