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1.
Basic Factors

1.1.
The mandatory insurance contract or coverage requirement is laid down



1.1.1.
By law (Yes)

1.1.1.1.
National law (Most)

1.1.1.2.
International law (Some norms in the EU)

1.1.2.
Systematically by a co-contracting party (Also)


1.1.2.1.
Bank in connection with a loan (in this case is imposed by law)


1.1.2.2.
Lessor in connection with a lease (it is a common  agreement) 


1.1.2.3.
Other (Many. V.gr. hire or rental agreements; construction contracts)

Since the last few years, Spain is going through a mandatory insurance fever that has been especially significant when it comes to the civil insurance field. Consequently, there are an increasing number of activities or professions for which practice or authorization they are required to be covered by an insurance policy.  

The number of mandatory insurances is so high that nobody knows with certainty how many there are. Some compilations, undoubtedly incomplete or not updated, collect more than five hundred norms that lay down about that many mandatory insurances. 

Most of these insurances are imposed by the National Law and forming essential part of it can be found the norms passed by the Autonomous Regions in the scope of its competence.

The EU legislation has also imposed (in an indirect way) some mandatory insurance.

The imposition of having insurance through a contract is especially frequent in the scope of renting goods and services. 

1.2.
Context in which a mandatory insurance requirement was laid down 



1.2.1.
Insurance was made mandatory




1.2.1.1.
Without haste




1.2.1.2.
In haste
There are so many cases, that both of them are applied. In most cases the insurance has been imposed as compulsory “without haste”, although without taking the necessary time to examine the convenience and the needs of coverage.


1.3.
Nature of the risk



1.3.1.
Property insurance (Yes)


1.3.2.
Liability insurance (Yes; both of them)



1.3.2.1.
Professional or business liability (Many)



1.3.2.2.
Liability in private life (there are not so many: hunting, dogs...)



1.3.3.
Personal insurance (Yes)



1.3.3.1
Life insurance




1.3.3.2.
Health and/or accident insurance

There are mandatory insurances that cover a wide range of risks. There are real estates insurances (it is compulsory by law to have the mortgaged real states insured), life insurances (imposed by contract when referred to mortgage loans), accident insurances (related with risky activities) and above all this, professional and business liability. The practice of a number of activities can require contracting insurance; this is also applied to private life (ie. Possession of dangerous animals) 


1.4.
Exclusions



1.4.1.
Permitted exclusions



1.4.2.
Prohibited exclusions



1.4.3.
Imposed exclusions

It is not at all possible to give a general answer. Most of the regulations simply require having the insurance without defining the scope of coverage. 


1.5.
Penalties for lack of insurance


1.5.1.
Criminal penalties.  

This is only applicable in connection with the professional or business liability insurance and it is imposed by article 636 of the Criminal Law “Those who practiced activities without the mandatory civil responsibility insurances legally required for the exercise of those will be punished with a one to two months of criminal penalty..”



1.5.2.
Administrative penalties




1.5.2.1.
Disqualification from practising or carrying on a profession, occupation, trade or business




1.5.2.2.
Other penalties

Administrative penalties can also be imposed. The lack of mandatory insurance in the exercise of professional activities or business activities impedes the maintaining of the authorization and can carry the imposition of penalties. 


1.5.3.
Civil penalties
The non-fulfillment of the obligation of insuring can carry out monetary penalties

2.
Methods of Effecting Mandatory Insurance
2.1. Taking out of a contract covering the risk

2.1.1. No

2.1.2. Yes. The general rule is the liberty of choice to decide whether to contract an individual insurance or a group one. Only in some particular sectors it is compulsory to have a group insurance. 
2.1.2.1. Under an individual contract

2.1.2.2. Under a group contract

2.1.3. Selection of the risk by the insurer: Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract?

2.1.3.1. No. Consequences? Consequences are only foreseen for some sort of insurances. I.e In the event that no Insurance Company will assume the compulsory motor insurance of a vehicle, this will be assumed by the State through the “Consorcio de Compensación de Seguros”. 
2.1.3.2. Yes.
2.2. Coverage automatically included in a freely effected contract
2.2.1. No

2.2.2. Yes. They are the fewer, but there are also cases where coverage is to be compulsory included
3. Financial Aspects
3.1. Amount of cover
3.1.1. Limit of cover 

3.1.1.1. Unlimited cover: Never
3.1.1.2. Legally required minimum cover. This is the most common, however, in some occasions (especially in professional and business liability insurance) the law only obliges to contract an insurance that covers “the liability arisen from that activity” and states nothing regarding the minimum coverage, hence will it be arranged by the parties
3.1.2. Deductible

3.1.2.1. Prohibited.  
3.1.2.2. Mandatory

3.1.2.3. Optional
As a general rule, the current regulations do not make any reference to the possibility of setting up a deductible. In practice there are attempts, however in many occasions the administrative authority will not consider it.  Many authors think deductibles are not possible when the law requires a minimun cover.
3.2. Amount of the premium

3.2.1. Fixed by the state

3.2.1.1.
No, never (with just one exception)
3.2.1.2. Yes (just in extraordinary risks insurance covered by the “Consorcio de Compensación de Seguros”)
3.2.1.2.1. Percentage of another premium

3.2.1.2.2. Same amount for all policyholders

3.2.2. Freely fixed by the parties

3.2.2.1.
No, never

3.2.2.2. Yes

3.2.3. Bonus-Malus system (premium reduction or increase according to the policyholder’s individual claim history during the previous year) 

3.2.3.1. Unregulated

3.2.3.2. Regulated

3.2.4. Do policyholders consider the premiums charged for mandatory insurance

3.2.4.1. Acceptable?

3.2.4.2. Unacceptable? No answer can be provided as there is no general consensus; it will depend on each case individually considered.
3.2.5. If the insurance were not mandatory, would the premium charged for it be

3.2.5.1. The same? It is difficult to know, but I think it would basically the same
3.2.5.2. Significantly higher?

3.3. Financial data: Are there studies making it possible to know:

3.3.1. The profit or loss generated by mandatory insurance (premiums received/claims paid)? Only in the event of motor mandatory insurance.
3.3.1.1. Profit In the last few years.
3.3.1.2. Loss 

3.3.2. Whether the risk in question would be insurable if it were not mandatory? No
3.3.2.1. Insurable

3.3.2.2. Uninsurable

3.3.2.3. Insurable, but at a higher premium or with less extensive cover

3.3.3. Whether persons exposed to a given risk (e.g. hurricane, flood or other natural disaster) would voluntarily take out insurance against it if it were not mandatory? No, the Spanish coverage system for extraordinary risks through a public entity lowers the cost
3.3.3.1. Few persons would take out the insurance

3.3.3.2. Many persons would take out the insurance

4. Reinsurance

4.1. Mandatory reinsurance
4.1.1. Obligation for a private reinsurer: It does not exist.
4.1.2. Obligation for a public reinsurer

4.1.2.1. In the form of classic reinsurance

4.1.2.2. In the form of a state guarantee fund: This is not a proper reinsurance. There are funds that become liable of payment when the person who caused the damage has no insurance, despite of this being compulsory.
4.2. Attitude adopted by private insurers in your country
4.2.1. Refusal to reinsure mandatory insurance

4.2.2. Agreement to reinsure mandatory insurance: This is the usual procedure with both national and foreign insurers.
4.2.2.1. With domestic insurers

4.2.2.2. With foreign insurers

4.3. Economic aspects
5. International Aspects
In order to simplify an extremely complex issue, please find below a few practical questions.

5.1. Does your country have any law that deals with the issue of mandatory insurance in an international context?

5.1.1. National legislation Art. 107, par. 2 Insurance Contract Law disposes that insurance contracts which are mandatory according to Spanish Law will be governed by the said law 
5.1.2. International treaty

5.2. Where insurance is mandatory in your country for a given activity, are foreign persons required to carry such insurance in order to engage in that activity in your country?
5.2.2. Yes, and they must take out the insurance locally, or through an authorized insurer who is allowed to trade in Spain.
5.2.3. Yes, but they may carry the insurance by taking it out in their home country

5.2.4. No, they do not need to carry the insurance to engage in the activity

5.3. Is it legal to take out mandatory insurance with a foreign insurer?

5.3.1. No

5.3.2. Yes. If the insurer has been authorized for trading in Spain
5.3.2.1. In the event of litigation between the insurer and the policyholder, what law would the court apply?

5.3.2.1.1. The law of the insurer

5.3.2.1.2. The law of the policyholder. As previously stated, mandatory insurances imposed by the Spanish Law will be governed by the said law. 
5.4. Particular case of mandatory coverage included in an optional contract: Where the optional contract is taken out abroad,

5.4.1. The mandatory coverage 

5.4.1.1. Is included in the contract by the foreign insurer. It must be included
5.4.1.2. Is not included in the contract by the foreign insurer

5.4.2. The premium (or fee or charge) for the mandatory coverage, which is to be paid to the body in charge of collecting it (insurer, guarantee fund, etc.),

5.4.2.1. Is nevertheless paid to this body It must be paid
5.4.2.2. Is not paid to this body
6.
Assessment and Recommendations


Do you think:

6.1. The system of mandatory insurance (or coverage) should be prohibited? No, however in Spain it should be limited. The fact that there are so many is not admissible (see par.1).  Many of them are imposed without a previous serious study.
6.1.1. As a matter of principle: No coverage should be mandatory.  Reasons:

6.1.1.1. Violation of the freedom to contract

6.1.1.2.  
Lack of selection of the risk

6.1.1.3.
Interference with competition

6.1.1.3.1. Among insurers

6.1.1.3.2. Among policyholders

6.1.1.3.3. At an international level (see 5.2)

6.1.1.4. Other

6.1.2. For practical reasons

6.1.2.1. In the event of refusal, problem of compelling an insurer to provide coverage

6.1.2.2. Reluctance on the part of reinsurers

6.1.2.3. Other

6.2.
The current mandatory insurance should be repealed? See 6.1 and 6.3



6.2.1.
Property insurance




6.2.2.
Liability insurance

6.2.3. Personal insurance

6.3. Mandatory insurance should be confined to certain specific risks? No doubt. It should be confined to those where the protection of the victims makes it necessary and all because of the difficulty in obtaining the compensation if there is no insurance
6.3.1. Civil liability: motor vehicle, medical malpractice, etc.

6.3.2. Property damage: disasters, main residence, business interruption, etc.

6.3.3. Personal injury: through individual or group insurance, for children, etc.

6.3.4. Death insurance: for borrowers, etc.

6.3.5. Life insurance: retirement, etc.

6.3.6. Dependency insurance


6.4. Some types of mandatory insurance should be developed?

6.4.1. Which ones? Disaster risks, risks to the vulnerable and those in a weak situation (the elderly, children, victims of loss or injury caused by liable third parties), etc.
6.4.2. At a national, international (European Union, Mercosur, etc.) or worldwide level .Harmonization is always positive. 
6.4.3. For moral reasons: solidarity, protection of victims, etc.

6.4.4. For reasons of efficacy:

6.4.4.1. Access to insurance facilitated by mutualisation: lower premiums

6.4.4.2.
Need to compel those who do not concern themselves with precaution, prevention, contingencies, etc.

6.5. If you agree with the principle of mandatory insurance, do you think:

6.5.1. Mandatory insurance should be effected

6.5.1.1. By taking out a specific insurance contract? or

6.5.1.2. By automatic inclusion in an existing insurance contract?

6.5.1.3 By developing group insurance contracts?

6.5.1.4.
By obliging insurers to provide insurance?

6.5.2. A rate of premium should be

6.5.2.1. Fixed by law?

6.5.2.2. Fixed freely?

6.5.3. A Bonus-Malus system (premium reduction or increase according to the policyholder’s loss experience) should apply?. If at all possible from a technically point of view
6.5.4. The limit of cover should be

6.5.4.1.
The same for everyone?

6.5.4.2.
Subject to a minimum?
6.5.4.3.
Freely determined by the parties?

6.5.5.
Clauses defining the risks covered and the exclusions should be imposed by law? Yes at least minimally.
6.5.6.
Reinsurers operating in the relevant domestic market should be required to provide reinsurance? This will not be necessary shall the Premium be freely fixed.

6.5.7.
The state should act as last-layer reinsurer? Only in those exceptional cases where there is no coverage in the market.

6.5.8.
A Guarantee Fund system should be established? Yes, in the event that the insurance company is declared insolvent.
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