turkey

WORLD CONGRESS PARIS 2010

Mandatory Insurance

PART TWO – QUESTIONNAIRE
ANSWERS ON BEHALF OF THE TURKISH ILA 
Samim Ünan

1.
Basic Factors


1.1.
The mandatory insurance contract or coverage requirement is laid down



1.1.1.
By law


1.1.1.1.
National law
A number of compulsory liability insurances are laid down by special laws (generally pertaining to liabilities arising from activities that may cause harm to third parties such as motor vehicles, carriage of passengers by road between cities, ).

Compulsory earthquake insurance is also imposed by special law.   
Insurance Control Act (no.5684 dated 2007) art.13 stipulates that the Government can provide compulsory insurance when deemed necessary for public utility.  

1.1.1.2.
International law


1.1.2.
Systematically by a co-contracting party


1.1.2.1.
Bank in connection with a loan
When consenting to grant loans, Banks request generally that an appropriate insurance be taken by the borrower. In the area of personal loans life assurance or accident insurance are imposed (the bank is appointed as irrevocable beneficiary or a pledge is constituted on the sum insured to the benefit of the bank). With regards to loans granted for financing the acquisition of tangible property, banks request that the acquired property be pledged and a property insurance be contracted by the borrower the bank being appointed as the loss payee. 


1.1.2.2.
Lessor in connection with a lease
The Financial Leasing Act provides that the lessor has to contract an insurance. The premium is paid by the lessee. Although the lessee is liable for the loss of or damage to the leased property, the said liability will arise only in respect of the portion of the loss or damage not compensated by the insurance.  


1.1.2.3.
Other

In public bids for construction and erection works, it is as a condition precedent that the contractor takes a CAR/EAR and Third Party Liability insurances in order to be chosen. 
In case of ship purchase financed by foreign financial institutions the usual practice is as follows: If the hull and machinery cover always required by the Sale and Purchase contract is taken from a local Turkish insurer, in addition to the assignment of insurances (effected by the borrower), the lender sometimes requires that the benefit of reinsurance is also assigned to them (by the insurer) as security for the repayment of the loan (the assignment of insurances/reinsurances shall constitute together with the ship mortgage, assignment of earnings and personal guarantees given by the partners of the buying company a bundle of sufficient guarantees for the lender).       

1.2.
Context in which a mandatory insurance requirement was laid down 



1.2.1.
Insurance was made mandatory




1.2.1.1.
Without haste




1.2.1.2.
In haste


1.3.
Nature of the risk



1.3.1.
Property insurance
Buildings in towns must be insured against the risk of earthquake. 

Leased property must be insured against usual risks as the case may be (machine breakdown, electronic device, motor vehicle hull, ship’s hull and machinery etc).
For public works CAR and EAR and In respect of the purchase of vessels hull and machinery insurance is required. The same is valid also for the purchase of aircrafts. 
Banks lending for financing cars request motor vehicle (hull) insurance. 



1.3.2.
Liability insurance




1.3.2.1.
Professional or business liability
There is no legally compulsory professional liability insurance in Turkey.
For business liability there are interesting situations:

· In the past, after the earthquake of 1999 (which killed more than 15.000 people), a mandatory liability insurance was imposed on controllers of buildings but this imposition was subsequently lifted because there was no available reinsurance.
· Liability insurance is imposed to travels agents covering their liability arising from their commitments towards the clients (travellers). After the sudden bankruptcy of a major travel agent leaving behind hundreds of clients who already had paid in advance the respective prices of the tours, the State decided that travel agents contract a mandatory liability insurance.   
· Liability insurance is imposed to electronic signature service providers. 
· There are also other examples. 



1.3.2.2.
Liability in private life
There is no legally compulsory private life liability insurance in Turkey. 



1.3.3.
Personal insurance




1.3.3.1
Life insurance
Life insurance is requested by lenders when the borrower is a real person. 



1.3.3.2.
Health and/or accident insurance
For accident insurance same as above. 
Health insurance is requested by European States to grant touristic visa.

1.4.
Exclusions



1.4.1.
Permitted exclusions



1.4.2.
Prohibited exclusions



1.4.3.
Imposed exclusions
In Turkey insurance contracts must be made in accordance with the general conditions prepared and published by the public authority. General exclusions are those encountered in every insurance contract (war, nuclear, environment, Act of God etc). They are very often irrelevant for liability cover (for instance “volcanic eruption”). 

1.5.
Penalties for lack of insurance


1.5.1.
Criminal penalties
Under Turkish law a pecuniary penalty is provided for insurance companies which refrain from contracting compulsory insurances of the branches in which they are authorised to work. 


1.5.2.
Administrative penalties




1.5.2.1.
Disqualification from practising or carrying on a profession, occupation, trade or business
Pursuant to article 13(3) Insurance Control Act, public authorities under the duty

to grant authorisation to begin or pursue activities or to use a property must verify 

first whether the necessary compulsory insurances are taken by the concerned 

person. Otherwise they are required to refrain from granting such authorisation and 

to stop the relevant activity or use.



1.5.2.2.
Other penalties


1.5.3.
Civil penalties

2.
Methods of Effecting Mandatory Insurance
2.1. Taking out of a contract covering the risk

2.1.1. No

2.1.2. Yes

2.1.2.1. Under an individual contract
Individual contract is necessary
2.1.2.2. Under a group contract

2.1.3. Selection of the risk by the insurer: Given that the insurance is mandatory for the insured, is there any way of compelling the insurer to contract?
The insurer is not entitled to select the risk. They are obliged to contract all mandatory insurances of the branches they are authorised to work in.   
2.1.3.1. No.  Consequences?

2.1.3.2. Yes:

(See 1.5.1. above: Pecuniary penalty for insurance companies refraining from contracting compulsory insurances).
2.2. Coverage automatically included in a freely effected contract
2.2.1. No
Turkish insurers are requested by law to use the contractual texts (general conditions of insurance) prepared by the public authority.  Amendments are admitted when they are not detrimental to the policy holders/insured. 
2.2.2. Yes

3. Financial Aspects
3.1. Amount of cover
3.1.1. Limit of cover 

3.1.1.1. Unlimited cover
In Turkish law unlimited cover does not exist for mandatory liability insurances. 

3.1.1.2. Legally required minimum cover
According to the general practice, the public authority determines the minimum limits of mandatory insurances.  

3.1.2. Deductible

3.1.2.1. Prohibited
No deductible 
3.1.2.2. Mandatory

3.1.2.3. Optional

3.2. Amount of the premium

3.2.1. Fixed by the state

3.2.1.1.
No, never

3.2.1.1. Yes
For most of the mandatory liability insurances and the earthquake insurance premiums are fixed by the State. 

3.2.1.1.1. Percentage of another premium
For certain insurances the public authority allows the insurance companies to fix their premium rates within a certain percentage of a determined sum.  
3.2.1.1.2. Same amount for all policyholders
Same amount for policy holders of the same character. 
3.2.2. Freely fixed by the parties

3.2.2.1. No, never
Not so far. But certain insurers desire to be free to contract with the policy holders. 

3.2.2.2. Yes

3.2.3. Bonus-Malus system (premium reduction or increase according to the policyholder’s individual claim history during the previous year) 

3.2.3.1. Unregulated
Unregulated

3.2.3.2. Regulated

3.2.4. Do policyholders consider the premiums charged for mandatory insurance

3.2.4.1. Acceptable?
3.2.4.2. Unacceptable?

3.2.5. If the insurance were not mandatory, would the premium charged for it be

3.2.5.1. The same?

3.2.5.2. Significantly higher?

It depends. Sometimes the premiums determined by the State are very low and insurers are in deficit for those insurances. If they were nor mandatory surely insurers would ask more premium.  
3.3. Financial data: Are there studies making it possible to know:

3.3.1. The profit or loss generated by mandatory insurance (premiums received/claims paid)?

3.3.1.1. Profit
3.3.1.2. Loss
Due to low premiums compulsory motor vehicles liability insurances are causing importing losses. 

Thanks to electronic record system (TRAMER = Centre for motor vehicle insurances) all data is gathered and relevant calculations are made. This system has considerably reduced the gaps: Before it begins to operate, only 60 per cent of the motor vehicles were insured (according to realistic estimations). Now more than 96 per cent are.  
3.3.2. Whether the risk in question would be insurable if it were not mandatory?

3.3.2.1. Insurable

3.3.2.2. Uninsurable
3.3.2.3. Insurable, but at a higher premium or with less extensive cover

3.3.3. Whether persons exposed to a given risk (e.g. hurricane, flood or other natural disaster) would voluntarily take out insurance against it if it were not mandatory?

3.3.3.1. Few persons would take out the insurance
We know from statistics that only less than half of the concerned persons take the mandatory earthquake insurance.  If it were not compulsory, very few would be willing to have this insurance. 
3.3.3.2. Many persons would take out the insurance

4. Reinsurance

4.1. Mandatory reinsurance
4.1.1. Obligation for a private reinsurer

4.1.2. Obligation for a public reinsurer

4.1.2.1. In the form of classic reinsurance

4.1.2.2. In the form of a state guarantee fund

4.2. Attitude adopted by private insurers in your country
4.2.1. Refusal to reinsure mandatory insurance
Legislation on control of the insurance and reinsurance activities requires the Turkish insurers to cede the percentage of the risk which exceeds the conservation.  
4.2.2. Agreement to reinsure mandatory insurance

4.2.2.1. With domestic insurers
The monopoly of the Milli Re (only notable Turkish Reinsurance Company) is now lifted and the compulsory cession to that reinsurer (of at least 20%) is now abolished. 
4.2.2.2. With foreign insurers

4.3. Economic aspects
5. International Aspects
In order to simplify an extremely complex issue, please find below a few practical questions.

5.1. Does your country have any law that deals with the issue of mandatory insurance in an international context?

5.1.1. National legislation

5.1.2. International treaty
Green card. 
5.2. Where insurance is mandatory in your country for a given activity, are foreign persons required to carry such insurance in order to engage in that activity in your country ?

5.2.2. Yes, and they must take out the insurance locally
According to article 15 (1) of the Insurance Control Act, persons residing in Turkey must take their insurance related to Turkey from insurers authorised to carry out insurance business within Turkey.

5.2.3. Yes, but they may carry the insurance by taking it out in their home country

5.2.4. No, they do not need to carry the insurance to engage in the activity

5.3. Is it legal to take out mandatory insurance with a foreign insurer?

5.3.1. No
Please refer to 5.2.2. above.
5.3.2. Yes

5.3.2.1. In the event of litigation between the insurer and the policyholder, what law would the court apply?

5.3.2.1.1. The law of the insurer

5.3.2.1.2. The law of the policyholder
5.4. Particular case of mandatory coverage included in an optional contract: Where the optional contract is taken out abroad,

5.4.1. The mandatory coverage 

5.4.1.1. Is included in the contract by the foreign insurer
It is not clear to know what will be the result in the case of a mandatory insurance included in an optional cover by a foreign insurer.  In my opinion the insurance is valid as a required mandatory insurance if the conditions of cover are sufficient (the violation of the provision imposing to contract with a local insurer is not enough to consider the cover as null and void).  
5.4.1.2. Is not included in the contract by the foreign insurer

5.4.2. The premium (or fee or charge) for the mandatory coverage, which is to be paid to the body in charge of collecting it (insurer, guarantee fund, etc.),

5.4.2.1. Is nevertheless paid to this body
5.4.2.2. Is not paid to this body
6.
Assessment and Recommendations


Do you think:

6.1. The system of mandatory insurance (or coverage) should be prohibited?
No. Mandatory insurances are necessary (to protect public interest/utility). 
But we must define the “mandatory insurance” concept. In my view, mandatory insurance means an insurance which  
· the policy holder must take, and 

· the insurer is obliged to contract.
Hence, when only one of the parties concerned is obliged to contract, we are not facing a mandatory insurance.
In the sense described above, mandatory insurance is a direct intervention to a fundamental freedom (i.e. the freedom to contract) and this intervention must be grounded. This is the case for example for “dangerous activities” that may cause harm to third parties. The persons carrying out those dangerous activities can be compelled to have insurance in order to protect the eventual victims. But this goal would not be achieved if the insurer were free to grant cover. 

If both parties are free to contract, no doubt the insurance is optional. 

If only one of the parties is obliged to contract, the insurance should be qualified also as “optional”. Indeed it is so at least for one of the concerned parties. 

· The insurer is obliged to contract when his co-contractor is a consumer (the Law on consumer’s protection provides that the offer made by the consumer cannot be refused –unless a just cause exists- by the merchant). But this is not enough to consider the insurance taken as “mandatory”.

· Similarly, when the policy holder is compelled to take out insurance by contract or by law, this is not sufficient for admitting the mandatory character of that insurance. Indeed there is no difference between property insurances (for example “fire insurances”) taken out totally freely (only by prudence) by the policy holder or under the pressure of a previous contract which imposes on the policy holder the obligation to take out that insurance.     
6.1.1. As a matter of principle: No coverage should be mandatory.  Reasons:

6.1.1.1. Violation of the freedom to contract

6.1.1.2.  
Lack of selection of the risk

6.1.1.3.
Interference with competition

6.1.1.3.1. Among insurers

6.1.1.3.2. Among policyholders

6.1.1.3.3. At an international level (see 5.2)

6.1.1.4. Other

6.1.2. For practical reasons

6.1.2.1. In the event of refusal, problem of compelling an insurer to provide coverage

6.1.2.2. Reluctance on the part of reinsurers

6.1.2.3. Other

6.2.
The current mandatory insurance should be repealed? 




6.2.1.
Property insurance




6.2.2.
Liability insurance

6.2.3. Personal insurance

6.3. Mandatory insurance should be confined to certain specific risks?
In that respect following comments should be made concerning Turkish practice. 

The Government and/or the legislative body seem having adopted the point of view that insurance is a good remedy and mandatory insurance would achieve some happy results in social problems.

Thus, the new trend is the abundance of mandatory insurances. At several occasions the authorities under the duty of exercising appropriate control on certain activities that may give rise to losses or damages, prefer to provide mandatory insurance instead of establishing an effective control system. We see there a substitutive approach: Where prevention is necessary, instead of preventing measures, compensative solutions are adopted. 
Another practice of the State consists of transferring the duties arising out of the principle of Social State onto the insurance sector by establishing mandatory insurance (or by favouring insurance)  . This is the case for example for earthquake insurance. The decree through which the earthquake insurance was made “compulsory” provides that the State is relieved from its duties to bring financial aid to the earthquake victims to the extent that their losses could be covered by the said insurance.  (Similarly the State is favouring the agricultural insurances by paying a part of the premium but in the same time it is stipulated in the law that the State will not bring any aid to farmers who omitted to have agriculture insurance). 
Mandatory insurance should be imposed only when public interest/utility justifies such imposition (thus only for specific risks). 

6.3.1. Civil liability: motor vehicle, medical malpractice, etc.

6.3.2. Property damage: disasters, main residence, business interruption, etc.

6.3.3. Personal injury: through individual or group insurance, for children, etc.

6.3.4. Death insurance: for borrowers, etc.

6.3.5. Life insurance: retirement, etc.

6.3.6. Dependency insurance


6.4. Some types of mandatory insurance should be developed?

6.4.1. Which ones? Disaster risks, risks to the vulnerable and those in a weak situation (the elderly, children, victims of loss or injury caused by liable third parties), etc.
It depends on the geographical, geological and social properties.  For Turkey disaster risks (especially earthquake, flood, landslides and storm)are especially important. 

On the other hand, liability insurance for certain activities and professions should be envisaged.  
6.4.2. At a national, international (European Union, Mercosur, etc.) or worldwide level 

6.4.3. For moral reasons: solidarity, protection of victims, etc.

6.4.4. For reasons of efficacy:

6.4.4.1. Access to insurance facilitated by mutualisation: lower premiums

6.4.4.2.
Need to compel those who do not concern themselves with precaution, prevention, contingencies, etc.

6.5. If you agree with the principle of mandatory insurance, do you think:

6.5.1. Mandatory insurance should be effected

6.5.1.1. By taking out a specific insurance contract?
This must be the principle.
6.5.1.2. By automatic inclusion in an existing insurance contract?

6.5.1.3 By developing group insurance contracts?

6.5.1.3. By obliging insurers to provide insurance?
Yes.  Mandatory insurances should be defined as insurances that the insurers are compelled to contract. In other words there should be mandatory character for both the policy holder and the insurer.  

6.5.2. A rate of premium should be

6.5.2.1. Fixed by law?
By a competent public authority (but the law can –and should- provide the essential points to be taken into consideration when fixing the premium).   

6.5.2.2. Fixed freely?

6.5.3. A Bonus-Malus system (premium reduction or increase according to the policyholder’s loss experience) should apply?
Yes.
6.5.4. The limit of cover should be

6.5.4.1. The same for everyone?
The same for everyone having the same character.

6.5.4.2. Subject to a minimum?
Yes

6.5.4.3.
Freely determined by the parties?

6.5.5.
Clauses defining the risks covered and the exclusions should be imposed by law ? 
In respect of liability insurances the principle must be to cover the liability as defined by the relevant law and if some exclusions are to be provided, they should be also mentioned by the same law. However, the public authority (dealing with insurance issues) can be attributed the power to make necessary amendments with regards to the scope of cover.  
6.5.6.
Reinsurers operating in the relevant domestic market should be required to provide reinsurance?

6.5.7.
The state should act as last-layer reinsurer?
If in respect of a defined mandatory insurance it is difficult or even impossible to find out reinsurance cover (or generally speaking if the insurers are not able to transfer the risks assumed in the context of the mandatory insurances to risk accepting institutions) there is no other choice than the State intervention.       

6.5.8.
A Guarantee Fund system should be established? 

Yes in order to protect the victims against insolvent tort doers who did not take out mandatory insurance and also for the eventuality of an insolvent insurer.  
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