Maritime Law Aspects 1n
Respect of Refugees at Sea

Rickard Langenskiold
Castrén & Snellman Attorneys Ltd

16.6.2016
Helsinki, Finland

© Castrén & Snellman



Structure
:-.?.: ¢ Background
=N
Maritime PR
Law Aspects _ -
in Respect & II,)ngg’lzo
of Refugees 4B
at Sea —

\ ’:L; 7 Consequences
iy I\ of rescue

© Castrén & Snellman



BACKGROUND

e i B EEE

CASTREN
& SNELLMAN




Mediterranean Update

Migration Flows Europe: Arrivals and Fatalities

!
[1.004.356 armivals by sea in 2015 |

3.7 71 cood/missing in 2015

~

Arrivals
269 /

Cyprus

Arrivals
Asvivel Agures on map refer 1o maritime arrivals only. [stimates based on

A o Deaths
»ta from respective governmants and IOM feld oMces. e rragrataon rossor,
MO ET O gy aon roster,

Muscdrg? Migoraets Projoct o a podnt iniBiat ive of POM o CRobal Migratron Data Analyses Cortro (GMIDAC) arsd Modea arwd Corvevmanec at soeres Dbrvieson (WECD).

#MissingMigrants Missingmigrants.iom.int #MigrationEurope Migration.ilom.int



1,011,712
ARRIVALS IN 2015

Migraﬁon.iom.inf/europe

732 DEAD/MISSING
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177,207 ARRIVALS BY SEA IN 2016

352

Deaths

® MALTA

PUBLISHED 10:00 CET 15 APRIL

ARRIVALS DATA REFERS TO SEA ARRIVALS 13 APRIL 2016
DATA FOR SPAIN TO 29 FEB 2016

———  Land migration routes

Maritime migration routes




DUTY TO RESCUE

CASTREN
& SNELLMAN



Main conventions .  UNCLOS

United Nations
Convention on the Laws
of the Sea

« SOLAS

International
Convention for the
Safety of Life at Sea
(SOLAS)

« SAR

International
Convention on Maritime
Search & Rescue

- ICS

International
Convention on Salvage
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Master’s duty to
rescue (1/2)

« UNCLOS (art 98(1))

“Every State shall require the
master of a ship flyingits flag, in
so far as he can do so without

serious danger to the ship, the
crew or the passengers”

e “torender assistanceto
any person found at sea

in danger of being lost”

« “toproceed with all
possible speed tothe
rescue of persons in
distress....insofar as
such action may

reasonably be expected of
m. 2

© Castrén & Snellman

SOLAS (V/33)

“The master of a ship at sea...on
receiving information from any
source that persons are in distress
at sea, is bound to proceed with all
speed to their assistance...”

This obligation to provide
assistance applies regardless of the
nationality or status of such

persons or the circumstances in
which they are found.

Unless “the ship receiving the
distress alert is unable or, in the
special circumstances of the case,
considers it unreasonable or
unnecessary to proceed to their
assistance...”




Master’s duty to
rescue (2/2)

Master’s duty

General duty to rescue, unless ”serious
b
danger”/ “special circumstances”

« Hundredsofrefugeesona
merchant vessel designed for
and operated by a small crew?

« Fear of terrorism/diseases?

o Lack of bunkers for rescue
operation?

Breach of duty

« Usually criminal liability

« FMC: fine — 6 months
prison

© Castrén & Snellman



The duties of
costal states

e Dutyto

promote

establishment,
operation and
maintenance of
adequate and effective
SAR-service (UNCLOS
art 98 & SOLAS v/7)

ensure that assistance
is provided to any
person in distress at
sea (SAR Convention)

© Castrén & Snellman

But also, importantly
(SOLAS V/33 & SAR

3.1.9)

”... ensure that masters of
ships providing assistance
by embarking personsin
distress at sea are released
from their obligations with
minimum further deviation
from the ships'intended
voyage, provided that
releasing the master of the
ship from the obligations
under the current
regulation does not further
endanger the safety of life at
sea.”
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Consequences

Time/work/money spent on rescue?

Time lost
Bunkers
Port charges
Extra stores
etc
Liability exposure due to rescue?
+ Delay?
Cargo damage?

« Sick/injured passangers?




Time/work/money
spent on rescue

«  Voyage charters

« Time and cost of performing
voyage is born by Owners

Deviation to save life at sea +
disembarkation on Owners

Bills of Lading

Carriage of passengers




Time/work/money spent on rescue

Time & ¢
Charters &t A English law: Charterers

continue to pay bunkers,
port charges etc during
ofthire, unless T/C states

Is Vessel ofthire o T ' T . otherwise
during rescue? continue to pay
normal costs during
offhire/rescue
(bunkers, port -
charges etc)?

Nordic Maritime Codes:
Charterers do not pay,
unless T/C states otherwise

English law: Nordic Law:



Time/work/money spent on res

Time charter examples

.
.
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TIME CHARTER®

New Yark Preduce Exchange Form
Issued by the Associalion of Ship Brokers and Agents (U.8.A.), inc

November 8th, 1913 - Amendad October 20th, 1921; Augueat 8th, 1931, October 3rd, 1548,
Ravized June 12th, 1981, September 14th 1993,

1. Qe 20

hire and avertime, if any, shall cease for the time (hereby lost. Should the Vessel deviate or put back 226
during & voyage, contrary to the orders or directions of the Gharterers, for any reason other than accident 227
to the cargo or whera permitted in lines 257 to 258 hereunder, the hire is to be suspended from the time 228
of her deviating or pulting back uniil she is again in lhe same or equidistant position from the destination 229
and the voyage resumed therefrom. All bunkers used by the Vessel while off hire shall be for the Owners' 230
account. In the event of the Vessel being driven inta port or fo anchorage through sfress of weather, 231

22. Liberties N 256
The Vessel shall hav loli dy fo sail with or withoul pilots, to low and to be towed, fo assist vessels 257
in distress aﬂd‘t@ forthe purpose of saving Ifa and property. 258

”Should the Vessel
deviate for any
reason other than
where permitted in
lines 257 to 258
hereunder, the hire
is to be suspended”

”257-258: The
Vessel shall have
the liberty to
deviate for the

purpose of saving
life”

\ « NYPE 93

e On-hire
during
rescue

1




Time/work/money spent on res
Tlme Charter eXamp eS “Subject to the

provisions of

“ :
S Shelltime 4

: expenses (exludin
Code word for this Charter Party aﬁydamggem o Bt d
13 ”
SHELLTIME 4 loss of the vessel or
g expenses
tortious liabilities . di ’
Issued December 1984 amended Dacember 2003 tothirdparties) 1ncurred in ’
incurred in saving saving lives
or attempting to
Salvage 2. Subject to the provisions of Clause 21 hereof, all loss of ime and all expenses excluding any 516 save life Ehallgbe born 50 / 50
aamzge 10 of lass of the vessel of lorticus liabilHies to third parties) incurred in saving or attempling 516
o save file or in successful or unsuccesshul altempls at salvage shal be boma equally by Cwners and 87 borne equally by .
Charlerers provided (hal Charterers shall nct be liable to cantribute towerds any salvage payable by 518 Owners and = BUT, SUbJ eCt tO
QOwners arising in any way out of services rendered under this Clause 23, 519 h N 4 Y
M saivage and al proceeds from derelicts shall be divided equally between Owners and Charterers 520 Charteres off—hlre clause
afler deducling the master's, officers’ and crew's share, 521 ‘ 1 \\' ‘
: & . « Vessel off- !
Off-hire 21.(a): On hire when \
_ _ - o each and every =. 1 . R
Off-hira 2. (al - Oneach and every accasion thal (here is loss of tme {whalher by way of inleruplicn n the 3 odlBion that there andlng
vased's service or, from recuction in he vessel's performance, o in any olher manner); 340 ] ; ick/ini d
- iy . is loss of time SICK/1njure
fi} for the pupesa of obtaing madical advice o treatmenl for of landing ary sick or 81 y i
injaest parson (other than 3 Chanerers' raprasentaliva carfied under Claga 17 hereof) or a2 (ii) Forthe purpose :
for e purpnse of fanding he bidy of any parson (siher han a Chartersrs 35 of obtaining « Also applles
reprmsentative), and such loss conbinuas for mora than \hrea consecutive hours; or; 15 ol e or tO costs
treatment for or
landing any sick or

injured person”




Time/work/money spent on resc
Time charter examples

\\ Baltime

o Silent on
’ deviation for
saving life \

\

BIMCO UNIFORM TIME-CHARTER
(AS REVISED 2001)

CODE HAME “BALTIME 1939” « Background

law decisive

R




Liability exposure?
Deviation and delay

o Allowed to \deviate in order to s

The Hague-Visby Rules - The Hague
Rules as Amended by the Brussels
Protocol 1968

- Article IV 4 Anydeviationin saving or attempting to save ife o property at sea or any reasonable
s deviation shall not be deemed to he an infringement or breach of these Rules or of the
contract of carriage, and the carrier shall not be liahle for any loss or damage resulling

‘ ‘ \ Gltherefrum. .

L 8 : \ M .
'Jl.:L ! "eéﬁ\\x\\ UL \* ALY
‘ TIME CHARTER® AL

New York Produce Exchange Form \
issued by the Association of Ship Brokers and Agents (U.S.A.), inc. |

"1\ RECOMMENDED
L \\\ THE BALTIC AND INTERNATIONAL MARITIME COUNCIL

November 8t $913 - Amended October 20th, 1921, August 8th, 1931; October 3rd, 1946;
Revisad June 12th, 1981; September 14ih 1993.

of shatl_hav t@\i rty to sail with or without pilots, to tow and to be towed, to assist vessels \
a6 devighe forthe purpose of saving life and property.

41 3. Deviation Clause
The Vessel has liberty to call at any port o ports in any order, for any purpose,
to sail without pilots, to tow andior assist Vessels in all situations, and also to
deviate for the purpese of saving life and!or property.

/]



Liability exposure?
Deviation and delay

« However, risk of cancelling of voyagg
time c¢/p in case rescue leads to late
arrival in loading/delivery port

RECOMMENDED
© THE BALTIC AND INTERMATIONAL MARITIME COUMNCIL
UNIFORM GENERAL GHARTER (AS REVISED 1922, 1976 and 1984)
" (To be used for trades for which no specially approved form is in force)
" CODE WAME: "GENCDON"

1

| 9. Cancelling Clause 137
LA {a) Should the Vessel mot e ready to load (whether in berth or not) on the 138
cancelling date indicated in Box 21, the Charterers shall have the option of 139
cancaliing this Charter Party. 140
(b} Should the Owners anticipate that, despite the exercise of due diligence, 141
the Vessel will not be ready to load by the cancalling data, they shall nefify the 142
Charterers thereof without delay stating the expected date of the Vessel's 143
readiness to load and asking whether the Charterers will exercise their option 144
of cancalling the Charter Party, or agree to a new cancelling date. 145

;¥
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o 4, Any deviaionin saving or attempting to save lfe or property at sea or any reasonable
~ (deviation shall not be deemed to be an infringement or breach of these Rules or of the
coniract of carriage, and the carrer shall not be lizhle for any loss or damage resulting
therefrom,

g
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« Hague-Visby Rules

« Starting point: No liability due to deviation to save life
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« When has loss/damage resulted from deviation in saving lives?
« Saving lives or error in management of cargo?

« Saving lives or initial unseaworthiness?




e Initial unseaworthiness?

« Isitforseeable that a vessel in the Mediterranean will/is likely to encounter refugees at sea?

« Ifso, how should owners prepare for such encounter?
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« Putprocedures in place before entering the area? If preparatory measures not
taken, may the vessel be deemed

: : s =
Provide adequate training for the crew? initially unseaworthy?

« Equip the crew with necessary protective clothing?
May this cause loss/damage to
« Ensurethat the vessel is equipped with reasonable extra stores and clothing, cargo?

« etc, etc?



'« Athens Convention (Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 1974)

« If no procedures in place, not trained crew and e.g. no protective clothing
—> Possible liability?
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