The principle of due diligence and the requirement to try to minimize the loss during
the waiting period in trade credit insurance.

| am approaching this subject firstly, from thewpmint of a practitioner, rather than a lawyer,, but
secondly, with an eye to the question of the retgpiositions of the insured and the insurer; wigch
the stronger party? [Slide 2]My scheme is to lobllaat insurers want, what they expect and what
they often get in terms of application of the diigence principle.

| will be approaching the subject generally fronglish Law principles and cases.

My remarks will apply almost exclusively to whatté&med “short term credit”, a term of payment up
to 360 days; | will not consider project contractglving structured finance.

Due diligence appears to me to be one of thosestarnich gives comfort and assurance to laymen
and assurance of a comfortable income to lawyersedl to unpack the term a little.

To approach a question about insurance in Engleh, lone could start with the Marine Insurance
Act 1906; a codifying Act according to the practifethe time. While referring to marine insurance
and giving directions for the interpretation of tHeyds SG Form, it was taken from its inceptioraas
guide to insurance generally. The Act defines thy @f “utmost good faith”, but does not mention
such a thing as a “claims waiting period”. One daillen go on to look for decided cases and see how
these have modified our understanding or brougbtiamodifications of standard insurance clauses.
Overall, one will find, firstly, that Marine Insunae Act definitions are not mandatory and have long
been avoided in actual insurance contracts; segptigbre is a very sparse list of reported cases
involving trade credit insurance contracts anddtii not all trade credit insurance policies tdke
same line in setting out what the insurer expects fthe insured in case of a loss under the policy.

The waiting period sometimes passes without ther@tshaving any duties except to follow policy
conditions and immediately, or very soon after,dyujefault pass the debt to the debt recovery
company specified by the insurer. The recovery @ngpakes on recovery action reporting to the
insurer. Any step requiring action by the sellée(insured) is done under instruction from the
insurer, with the recovery company acting as agarguch a case, the waiting period gives time for
the recovery to be made, or for the buyer to beeniasblvent, or possibly simply disappear.

In fact the claims waiting period may not exissome forms of trade credit insurance in respect of
specified causes of loss, particularly insolvency.

At this point we should consider the definition gndpose of the claims waiting period. While loss
arising from insolvency often carries no waitingipd after receipt of the confirmation of debt Inet
insurer, other causes of loss may define a wafigrgpd as “X” days from due date of payment, or
from date of deposit of local currency. In all caseproof of loss acceptable to the insurer will be
required before claims payment, although the insmagy issue an admission of liability before expiry
of the waiting period. So what is the waiting pdrfor?

[Slide 3]The usual view of the waiting period isitlit exists for the loss to “crystallise” or fdret
maximum recovery to be realised and so is estadigim an empirical basis of how long this process
might take. We see a difference between the twa fiseims of credit insurance; wholeturnover,
which | prefer to call “limits based”, and exce$dass. [Slide 4]The insurer under the wholeturnmove
form, which is the traditional form, requires timsured to have all buyers approved as to maximum



value of credit and often of the term extended. Aisgretionary limit is small, but, more importantl
the freedom of the insured is restricted. Due dilige is required of the insured in the sense liegt t

must be alert as to the progress of the sale, maepriate declarations and reports to the insurer
and, when required, pass the debt to the colleetygmcy hominated by the insurer.

An excess of loss policy, [Slide 5] where the irsuibears a deductible or aggregate first loss,
generally based on actual loss history, usuallggihe insured a discretionary credit limit ofteuad

to the deductible. Both forms of policy require theured to warrant their credit procedures, big th
form requires the insured to exercise the procedindependently of the insurer, for example in
setting most of the credit limits. In case of armue payment, or potential loss, the insured tspor
to the insurer, but proceeds to take recovery aa®under their credit procedures and at their own
cost until ultimate recovery or established I0Hse due diligence required of the insured undehsu
policy terms is of a high order and it is assumksdt tthe insured will have the resources and
experience to handle the matter better even theim#urer’'s claims department. Where the insurer is
involved it is more akin to a partnership than diien.

[Slide 6] Under either form the starting positieraiways that the insured should “behave as a ptude
uninsured”, which means that they should estalalidebt which is legally enforceable and maintain
the debt and their relation to the debtor suchabtbn to recover will succeed or that the delbit wi
rank for full value under the insolvent estate. Almanaged seller will maintain this position
irrespective of insurance.

[Slide 7] However, if the seller wants to make aird under trade credit insurance, then they must
ensure that the contract falls within the termghefinsurance policy and this will include its atieng
within the policy period, for goods and terms ofpent defined in the policy and within any
definition of territory and, of course, paymentrefevant premium. Other requirements might be that
the contract, or shipment is duly reported to tisiier and that the insurer is advised promptignyf
changes to the contract and of any delays in d@iedy the buyer or delay in payment after due
date.

The insured must follow the policy requirements betlave as if the loss will be entirely retained,
irrespective of whether the insurer has made apglchs to compliance with the policy terms. As we
have seen there is a distinction between the twin tyiges of policy, in terms of what the insured is
required to do and to what extent the insured nmxayagse judgement as to effective recovery action;
[Slide 8] the due diligence requirement includesmtagning the legally enforceable indebtedness as
well as taking measures, such as establishing whergoods are and, if possible, enforcing retentio
of title.

It is clear that it is part of the due diligencquied of the insured that, for a debt to be insiea
nothing should have been done to impair the prasgemllection or enforcement, at any time. This
is part of the assessment of a claim.

Where there is greatest freedom extended to tlheaddhe insurer is exposed to some danger that a
well-intentioned action taken on the best advicghactually result in the recovery being
compromised or failing. In such a case, one walkltb turn to an insurance code or a legal
definition or to decided case law to establishpbsition of the parties. As has been mentioned
earlier, in English Law, one turns in vain. Genlgradisputes arising under trade credit insuraree a
settled by negotiation, or by arbitration, so thisrprobably a continual process of “learning by
doing” or “re-inventing the wheel” by insurers aaildo by insured. Specialist trade credit insurance



brokers sometimes maintain files of decisions tdkemsurers in difficult cases and use them as
precedents.

Under the provisions of the discretionary crediititian insured seller might approve a limit, or
change terms of credit, and require some form @irsy to support it. What is their position if, on
buyer default, they discover that such securitynoacover business debts under local law? Insured
had certainly behaved with utmost good faith, kad hot asked the fatal question of their localllega
advisers. Would the claim be settled?

It is very clear, whether from the side of the meswor from the insured, that the insurer has idplat r
to control all action after claim payment, everexercise rights of subrogation and to take over
documents and legal actions in progress if theyemide. However, without specific wording in the
policy, the insurer has no right to instruct theured on action prior to claims payment. The sancti
of not admitting the claim as insurable becauserthigred has not taken reasonable steps always
exists.

[Slide 8] The insurer’s position is a strong onbeTerms of the policy are likely to require the
insured to follow the unpaid debt. The option oingonothing is perilous if it is intended to make a
claim. At least, the insured is required to submaitessary documents to the nominated collection
agency. In other cases, the insured must behaeediicg to the collection processes set out in their
credit procedures. Failures which result in a delg increased or a possible recovery not being
made can justify denial of the claim.

The insured may find that they must take a widemihan the immediate potential loss. Where the
insurer has given discretion and before rights leigen under subrogation, the insured is likely to
look to the business implications. It is possilblattearly legal action might have a negative effibe
struggling buyer might have no resources to mgaedgement; an easy instalment plan might bring
full recovery. In some cases the insured mightfledafor the company’s reputation if they are seen
as “unsympathetic”. In the case of Euler v Appter@uter NV 2006, the insured claimed that they
genuinely feared for their future business in Sardbia if they took legal action against the buyer

Looking at a default from the position of the inmtiiseller, there is the cashflow cost of a delayed
payment; on the other hand there is a commercjabrpnity. If the buyer can be managed out of the
problem, and the seller’s financial condition capgort it, then the buyer is likely to have a very
good opinion of the seller and a more close rehatigp can be established, even if the buyer’s
activities are reduced after financial reconstarctin fact, some legislations make it advantageous
for a seller to maintain this position if they c@8lide 9]This can open a dilemma for the insurer;
whether to insure new shipments or risk the insfméhg to keep the favoured relationship through
lack of financial backing. Is it required under diikgence that the seller should put themselves at
greater risk by extending unsupported credit wiingght give a better position at the conclusion of
insolvency proceedings?

In situations where the insured claims that widesibess concerns preclude legal steps for recovery
or pursuit of the buyer, the objective proof of theured’s view may come only after the case has
been pursued and the damage is seen. There haveihe#tions where local legislation has
prevented exporters from pursuing non-payment dalse<risis in Argentina comes to mind), and
the cause of loss moves into the category of palitwhen only an insurer, or even the Berne Union,
can enter into a dialogue with the host governn@iry to minimise loss or promote recovery. Irsthi



case the insured’s due diligence can refer onfyréwiding supporting documents and keeping the
insurer advised of any communications received ftioenhost government or the buyer.

So far as | know, no English Court has ever comsitla case where the insured was able to present
objective and unassailable proof that normal, legasuit of a debt had, or would have, caused
catastrophic loss of reputation or future busimeske industry or in the buyer’s country generally
Hence, the insurer is in a strong position agdhesinsured, the insurer may decline a claim on the
grounds that the insured has taken no steps which likely to mitigate the loss. [Slide 10]
Obviously, where through want of due diligenceitigired fails to present proof of debt to a
liquidator in an insolvency and falls out of tinteregister the debt, the insurer has strong grotords
declining a subsequent claim. If however an insweks local legal advice and receives an estimate
of costs which is disproportionate to the debtetbgr with a verbal suggestion that the matter doul
be better not proceeded with, how would the balafigeower rest between insurer and insured and
how might a court decide if the case came befguelge?

As we know, much that is uncertain or unexpectetade credit insurance is settled by negotiation
between insurer and insured, or by arbitration, modt claims are settled without arbitration. The
partnership principle is very important, but a lkespect of any partnership is the free transmissfon
information. To proceed on an assumption that “whay don’t know won’t hurt them” or “I know
what | am doing, they will just have to put up with is likely to place any relationship in seru
doubt and legal relationships in court with a battome.

Some insurers issue a settlement letter settinghayreat detail what the insured is expected to do
and restating what the policy requires. | have thémwyers say that such a letter “restating what th
policy requires” rather than clarifying or strenging the insurer’s hand, will introduce uncertaint
in the event of litigation or arbitration.Can suckettlement letter imply that the insurer is utaier
of the strength of the original policy wording,tbat the claim has left a doubt in the claims eifis
mind? Is this an admission of a weak position enghrt of the insurer, is the insured the “strong
party” after all?

While many insurers and, even state export cregiheies (ECA), have “fraud units” reviewing paid
claims, ECA used to believe that it would look lfethey took sellers to court because it might put
people off seeking export credit insurance ands,tput them off exporting. This may be all in the
past, but | might submit that, especially in theoleturnover class of insurance, there remains
something of that rather paternalistic view. Awiay that the insured is struggling in a difficul
world and a quick payment of the whole claim isdezkto keep the insured from going under. If this
is still part of the culture, then the long, defgassettlement letter is an understandable, ifghgy
hazardous way, of guarding one’s back.

After payment of a claim, there is no doubt thatitisurer’s position is strong and quite rightly so
Even if it is decided that a claim should be paidditionally, or a part payment made on account,
pending the result of further action, the insuseentitled to expect the insured to continue agreed
lines of action and to report fully. Even if thesumer is remiss in following up reports or is cassl or
imprecise as to what is expected, there is nodiedar the insured to assume that all decisions are
theirs to be taken and that the insurer has nasig¢Blide 11] The duty of due diligence owed bg th
insurer to their reinsurers obviously requires timtlaim payment is imposed on the treaty which ha
features which would exclude it from the treatinbwn.At this point, the weight of due diligence
falls on the insurer to be satisfied that the disietf met all relevant policy conditions and euéigg
customarily and reasonably required has been dptieehinsured towards mitigation of loss and



recovery of the debt. In the majority of casess the actions of the insured which are concluaivé
the insurer is under due diligence required tmfslldocument and understand them.

It is one of the attractive things about the wardrade credit insurance that one has never $egh i
and that the last word will never be said. It defseat every step on trade flows, economic
movements and the attempts of human beings to ssltlrem and also sell something to someone
else and make a profit. The credit insurer whodtadhe reality of trade, especially international
trade, and insists that the wording of the contcactcover all eventualities at all times, is a aganto

his company and to the reputation of our line stinance. There is always the case that you have not
seen before or the way out of a problem that yae mt thought of or that you did not have the
nerve to suggest, but someone else has. The wooflihg policy might give the insurer great

strength against the insured, but it might not ssgtghe best outcome.
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