AIDA Reinsurance Working Party

Questionnaire No. 5

Evidence of Custom and Practice in the

Interpretation of Reinsurance Contracts
1. (a)
Where the parties to a reinsurance contract are in dispute regarding the meaning of the contract’s terms, do the courts in your jurisdiction accept evidence of industry custom and practice to assist in resolving the dispute?  

(b)
If so, under what circumstances?

2. (a)
Must the court first find an ambiguity in the contract terms before considering evidence of custom and practice?  

(b)
Must other evidence be considered before evidence of custom and practice?  

(c)
If so, what other evidence must be considered and in what order of priority?

3. (a)
How do courts in your jurisdiction define custom and practice?  

(b)
Do the courts consider the words “custom” and “practice” as having 
different meanings?

4. (a)
Do your courts sometimes use the term “trade usage”?  

(b)
 If so, does it have a meaning different than either “custom” or “practice”?

(c)
Is there a use in your jurisdiction of any other term amounting to the same concept or similar principles as are found in “custom and practice” or “trade usage”?

5. (a)
What forms of evidence are accepted by your courts as proof of custom and practice?  

(b)
Must oral testimony or written statements be by experts only?  

(c)
Can learned treatises be offered as evidence of industry custom and practice?  

(d)
If so, can the text of such treatises be submitted directly to the court by counsel or must it be introduced only through witnesses?

6. (a)
What qualifications are required of expert witnesses seeking to testify or submit written statements on issues of custom and practice?  

(b)
Must the expert have personal knowledge and experience in the industry, or is it sufficient if he or she has studied the industry, say as an academic?   

(c)
Can the witness have an interest in the outcome of the litigation/arbitration, for example, a witness whose fee is contingent on the outcome?  

(d)
Can an employee or person affiliated with a party to the dispute offer testimony regarding industry custom and practice?

7. (a)
How do your courts/arbitration panels resolve conflicts in the evidence of industry custom and practice, for example, contradicting testimony of expert witness?  

(b)
May the court choose to adopt the evidence offered by one expert over that of another?

(c)
If the court appoints an expert, is the evidence of this expert alone accepted by the court?

8. (a)
Must the custom and practice be uniformly followed, or is it sufficient that most, but not all, persons in the industry follow the practice?  

(b)
Do your courts limit evidence of industry customs and practices to certain geographic areas?  

(c)
Are any other limitations are imposed on such evidence?

9. Can the court take judicial notice of an industry custom and practice without either party submitting evidence or the court appointing its own expert?

10. (a)
Can custom and practice be applied to the court as a matter of law?

(b)
Can an arbitration panel apply custom and practice?

11. (a)
Can proof of custom and practice ever overcome a rule of law?  

(b)
Under what circumstances?  

(c)
Is there a difference between rules of statutory (legislative) or common (judge made) law in this regard?  

(d)
Where the rule of law applies in the absence of an express agreement to the contrary, can the industry custom and practice impliedly be adopted by the parties so as to render that rule of law inapplicable?

12. Can proof of custom and practice alter the plain, unambiguous meaning of the terms of the reinsurance contract?

13. Are the rules of custom and practice applicable to interpretation of reinsurance contracts different than the rules applicable to contracts generally?  If so, please explain.   
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When your answers are complete, e-mail the Word document to Marlene McConway (mmcconway@blg.co.uk) as an attachment.  We will then arrange for your answers to be forwarded to the relevant reporter.

Of course if you prefer you can simply download the questionnaire, produce a hard copy of your answers and post them to:

Ms Marlene McConway

Barlow Lyde & Gilbert

Beaufort House

15 St Botolph St

London EC3A 7NJ
UK

533770

