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I. Introduction 

1. This general report deals with alternative financial compensation mechanisms covering environmental liabilities. 
The general report is based on national reports received from AIDA chapters in Argentina (N. Barbato), Australia (G. Masel), Belgium (Fagnart a.o.), Brazil (S. Barroso de Mello), Denmark (Bo von Eyben), Finland (Mika Hemmo), France (G. Durry), Germany (U. Hübner), Greece (C. Chrissanthis), Hungary (Kiss Kalman), Italy (O. Prosperi), Japan (S. Ochiai), Morocco (H. Besri), Netherlands (H. Wansink), Norway (P. Lodrup), Poland (P. Sukiennik, G. Pinker), Singapore (), Spain (), U.S.A. (J. Periconi) and Sweden (M. Magnusson). The Nordic countries provided a common report (B. von Eyben) and published their common and country reports
. In order to avoid an overload of footnotes, the general report does not, whenever mentioning a domestic system, provide a specific reference to the national report.  Complementary information has been drawn from previous studies on the subject made by the AIDA Working party on pollution and Insurance
 and from legal literature. Recent studies prepared in the context of the elaboration of international legislation

 have especially been of great interest.  

1. Deficiencies of the liability systems

2. The need for alternative financial assurances stems from the deficiencies of the general system of liability law and liability insurance. The latter has been demonstrated not to be fully satisfactory for ensuring the compensation of personal injury, property damages and remediation costs resulting from pollution and other adverse effects on the environment. The following are the main reasons.   
a. The liability system provides compensation by shifting the economic burden of the injury to the liable party. The assets of the latter thus constitute the fundamental limit to the effectiveness of the liability system. In fact, the amounts necessary for compensating environmental damages and especially for remediating soil and water pollution and natural resources damages are potentially catastrophic, while not all operators of environmentally dangerous activities are wealthy corporate groups. Even the latter appear not to be immune from financial difficulties. Without liability insurance or other financial assurances, liability may thus remain useless for the injured party.   

b. Losses can only be shifted to the liable party through the tort system, if the substantive requirements of tort law are met. This is not always the case. There may not have been negligence or the case may fall outside the scope of a strict liability rule. The defendant may be able to establish force a valid defense. Especially where strict liability applies, a monetary limit to liability may be in place. Whatever the basis for liability, the statute of limitation may bar certain claims or it may not be possible to identify either the cause of the damage or the person responsible for it. 
Often, the objective of providing compensation leads to a substantive amendment of the liability rules with respect to environmental liability, e.g. by broadening strict liability or alleviating the burden of proof for the victim with respect to causation. These developments have not taken place everywhere and are contested in that they disturb the balance of interests traditionally achieved in a given jurisdiction by tort law or endanger the consistency of the liability system. 

Both from the viewpoint of victim protection and of the consistency of the legal system, it is desirable to explore the use of compensation mechanisms which operate irrespective of liability, as a complement to liability law or as autonomous compensation systems.

c. Whether based on fault or not, environmental tort claims generally entail long and expensive litigation, resulting in long delays and proportionally very high litigation costs, exceeding in some cases the amounts actually paid in compensation. 

2. Policy considerations 

3. When considering alternative financial mechanisms for environmental liabilities, victim protection obviously is a major policy consideration. There is general agreement that personal injury or property damages caused by pollution are not of a nature that they should be borne by the victim himself. A common concern is also that clean up and restoration measures should not be borne by the community as a whole but by those who made them necessary. Especially the US legislator took, with the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (CERCLA), early and energetic measures in order to avoid these costs being financed from general tax revenue. This is presently a universal policy objective with respect to “new” pollution. In many countries other than the U.S., there is also willingness to co-finance the clean up of historic pollution in part with public resources. 

4. In developing financial mechanisms for environmental liabilities, the economic interests of potentially liable parties are a major factor. Although the operator of an environmentally dangerous activity may, in the first place, try to protect himself from liability by increasing safety standards and using non-polluting technologies, efforts in this respect are not always sufficient; in addition, unforeseen events do occur. Potentially liable parties may accumulate reserves to cover future liabilities. Sound management practices, however, will show a preference for solutions that operate a risk transfer. The most obvious instrument in this respect, liability insurance, however, is not always available. What specific alternative financial security is most cost effective for the operator cannot be determined in general but will largely depend on the fiscal and financial situation of the potentially liable party. Cost efficiency and flexibility will be major policy objectives.

5. General objectives of environmental policy also have to be taken into account in the choice of financial mechanisms. The ultimate objective of environmental policy is the prevention of damage to the environment. Economic incentives are a relevant instrument to achieve this goal. Such incentives result from allocating the cost of environmental damages to the responsible operator and internalizing it in the production costs. A market-based analysis of environmental compensation systems supports strict liability of the operator but is critical of compulsory insurance.
 In setting up risk spreading mechanisms, the incentives for the operator to limit pollution must be maintained. In the context of liability insurance the insurer can achieve this by deductibles, financial limits as well as by monitoring of the respect of safety measures. In developing alternatives, providing incentives for prevention also should be a major policy consideration. The final allocation of the losses through recourse mechanisms and the origin of contributions financing the system will be relevant elements in this respect.

3. Environmental liability insurance.

6. Liability insurance can, technically, not be qualified as a financial guarantee to the benefit of the injured party. 
The creditor of insurer indeed is the policyholder, the potentially liable party. For the latter, liability insurance, no doubt, is an attractive instrument for limiting his losses resulting from third party liability. The burden of the compensation of the injured party is, within the limits of the policy, assumed by the insurer and funded by the premiums paid by the group of policyholders. Premiums are tax deductible. Recourse by the insurer against the policyholder normally is impossible. Liability insurance can be adjusted to individual needs and financial possibilities and is not subject to burdensome formalities. Regulatory control and supervisory authorities guarantee the solvency of the insurer...

7. To the injured party, at the other hand, the liable party being fully covered by liability insurance in fact has largely the same effect as a financial guarantee constituted for his benefit. 
At the least, the liability insurer is obliged to provide the liable party, within the limits of the policy, with the funds necessary to compensate the victim. 
In a large number of countries, modern insurance law and practice additionally protects the injured party against fraud by the insured and against concourse with other of creditors. Instruments which can be used for this purpose are statutory liens for the benefit of the injured on the monies paid by the insurer to the policyholder, an obligation imposed on the insurer to pay to the injured party rather than the insured, or a direct action
 which, in addition, improves the procedural position of the victim. In certain cases the possibility for the insurer to invoke against the injured party defenses based on the insurance contract are limited
.  

8. Rendered compulsory and submitted to a number of minimum standards, liability insurance has proven to be an effective system for the protection of the general public. This is more particularly the case with respect to traffic accidents. Some have hoped that liability insurance could also play a similar role for the protection of the general public against environmental risks. It is clear that this is not possible, for a variety of reasons. This does not preclude, compulsory liability insurance from being used in a number of countries to cover certain specific environmental liability risks
. 
Insuring environmental liability does raise special problems, which, when discovered, initially caused insurers to retreat
. Since the nineties, however, the insurance market, slowly, came better to grasp with environmental liabilities
. This development was stimulated by the growing demand for pollution liability cover as a result of legislation imposing financial security requirements. 
In most countries no special developments have taken place: liability insurers avoid environmental sensitive operations such as waste treatment facilities and limit cover for environmental risks to fairly low amounts and to sudden and accidental pollution. In other countries, special environmental liability policies are offered by a limited number of insurers or, exceptionally, by the majority of the trade. The latter seems to be the case in Germany. In France, Spain, Italy, the Netherlands, insurers cooperate in insurance pools that offer specialized cover for environmental pollution. A number of, mainly US based, specialized environmental insurers operates worldwide through subsidiaries that underwrite policies under local insurance law. They provide general liability cover for environmentally sensitive operations, pollution liability cover for other operations and specific cover for a variety of environmental risks. They market advanced risk management services and devise custom made solutions in the area of environmental liability. 
The development of a market for environmental liability insurance required a number of changes in underwriting practices and policy wording. Gradual pollution is covered under a "claims made" or “first loss manifestation” clause that protects the insurer from long-tail liabilities arising from past activities. Specific financial ceilings are used.  Losses resulting from the normal operation on a plant are excluded, as are damages resulting from foreseeable emissions or from the violation of legal or administrative rules. Essential is a careful technical assessment and screening of the risks which are insured.

9. Whatever the development of the market, many environmental liabilities will remain uncovered, in many instances largely because of the absence of the necessary fortuitous element. This will be the case for liabilities arising from non-compliance with direct obligations imposed by environmental law, from the normal conduct of operations of from the conscious of environmental standards. In addition, insurers carefully screen their potential customers. Operators who do not live up to a sufficiently high degree of care will be denied cover. 
The overall conclusion is that environmental insurance generally is available as a risk management tool for the careful operator but not as an instrument providing the general public protection against negligent operations or disregard of environmental law. 

4. The need for alternative solutions. 

10. The limitation of the insurance market notwithstanding, there is an increasing demand for financial assurances for environmental liabilities. This is stimulated more by legal requirements
 than by a spontaneous demand from industry. 
Some legal documents require guarantees specifically to cover costs related to the monitoring, maintenance or closure of installations or security and remedial measures. Examples are found in the European Council regulation regarding transboundary shipments of waste 
, the EU directive on landfills
and the implementing legislation.  The art. 516-1 of the French Code de l’ environnement requires financial security from the operator of listed installations which present important risks for pollution or accidents, quarries and installations for the disposal of waste, explicitly stating that they do not cover compensation of damages caused to third parties by the installation
. 
11.  Generally, the financial guarantees must cover the costs resulting from the non-observation of direct obligations as well as the compensation of damages resulting from occurrence-like events. Financial guarantees are called for by international treaties on liability for damages arising from specific activities such as the transportation
 or extraction
 of hydrocarbons,  the transportation of hazardous goods
, the disposal or transportation of waste
, transportation in general
, the use production of nuclear energy
. One treaty imposes guarantees for a large class of environmentally dangerous activities
. The draft European directive on environmental liability presently only calls on the Member states to encourage the development of security instruments
. 
Even when not called for by international law, domestic legislation has been adopted in several jurisdictions, requiring financial guarantees for specific types of operations, such as the treatment and disposal of waste
, the production or transportation of hydrocarbons
, the transportation of hazardous goods
 and underground storage tanks
. Less numerous are rules imposing financial assurances for industrial installations in general
 or making it possible to require such guarantees
. 
Many of these provisions have raised concern about the possibility to provide the necessary guarantees and complaints about the lack of consultation with the insurance sector. It appears that in fact, financial products do emerge to satisfy the demands of legally mandated financial responsibility requirements
.

5. Outline

12.  In the first part of this report, we remain within the general scope of liability law and examine how the insolvency of the liable party can be coped with. We first describe a number of complementary mechanisms that are used to enhance the effectiveness of liability insurance. More attention is paid to alternative financial assurances than liability insurance. We first look at guarantees based on the financial resources of the potential liable party himself, financial institutions and parent corporations. Next come loss spreading mechanisms, providing benefits to third parties in the event of insolvency or also providing protection against liability to the operators of environmentally dangerous activities. At this point, we refer, by way of comparison, to guarantee mechanisms protecting consumers, mainly in the financial sector. The ultimate, but exceptional, remedy to insolvency of a private debtor is the direct compensation of pollution damages by the state, from public funds.
The second part is devoted to mechanisms that cover damages, which cannot be compensated through the liability system
. Here the focus will be on direct insurances providing cover for third party damages and compensation funds. 
Our objective is to identify different possible types of solutions, rather than to give an extensive description of the present law. For this reason, we also describe certain mechanisms that may no longer be in operation.
To a certain extent, the distinction between alternatives to liability insurance and to the liability system itself is artificial, as a number of mechanisms qualify as both. It nevertheless has been used to structure this report, as it allows better to identify technical issues and policy questions. 

II. Complements and alternatives and to the liability insurance as guarantee for liability debts

A. Complementary mechanisms enhancing the effectiveness of liability law and of liability insurance 

1. Back-up mechanisms for compulsory insurance

13.  A system of compulsory insurance is only effective to the extent all operators who are under the obligation to take out insurance effectively do so, and the insurer is financially able to cover the liabilities. 
Compulsory liability insurance in a number of cases is strengthened by back-up funds which provide compensation in the event the obligation to take out compulsory insurance has not been observed by the liable party or in the event of insolvency of the insurer. Back-up funds may be set up by insurers or by the authorities, the resources generally being found in a levy on the liability insurance premiums.  
Automobile compensation funds typically fulfill this role in the event of non-insurance or insolvency of the insurer. In the area of environmental damages, funds having the specific function of stepping in when a compulsory insurance has not been taken out are seldom. 

14.  In Finland, the compulsory Environmental Damage Insurance, which is described at greater length below, and which is to be taken out by the holders of environmental permits, provides third party compensation a.o. in the event the liable policyholder is insolvent. The Environmental Impairment Insurance Center has been set up to handle the insurers’ common affairs. It also assumes liability in cases where the liable party has not taken out the insurance and no compensation can be obtained from the liable party or from his liability insurer.
  
15. In Belgian nuclear law, the state backs up a system of compulsory liability insurance. The Paris Convention of July 20, 1960 and the complementary Convention of Brussels of January 1963 impose exclusive and strict but limited liability on the operator of a nuclear installation for damages resulting from the use of nuclear material for peaceful purposes. Three sources of compensation are combined to provide compensation up to 300 million SDR. A first layer of minimum 5 million SDR is to be financed by the operator of the nuclear plant and covered by insurance or other financial guarantees, a second layer up to 175 million SDR, by the state where the nuclear plant is located, a third layer, up to 300 M SDR, jointly by the states party to the treaty. An amendment of the Belgian implementing legislation, adopted on July 11, 2000, actually eliminates the second layer by increasing the liability of the operator up to 12 billion BF, or roughly 215 million SDR.  It also provides that if the operator has not arranged the necessary financial guarantees, the state is to compensate the victims up to the amount not covered by guarantees.  The obligation to take out insurance thus is backed up by the state. In view of the limited number of nuclear installations, it is unlikely that this provision will ever find application. If this would be the case, the liability of the state could probably also be based on negligence in exercising supervision.  
2. Limitation funds

16.  Certain legislations require a party from whom compensation is claimed in court, to deposit an amount corresponding to his maximum potential liability in order to be able to claim the benefit of statutory limitations of liability. An example is found in the CLC (International Convention of 27 November 1992 on Civil Liability for Oil Pollution Damage), described in the Singapore report. In order to benefit from the limitation of liability under the convention, the owner of a tanker whose liability has been invoked must deposit an amount corresponding to his maximum potential liability. Most of the international treaties mentioned in nr. 11 require the constitution of a limitation fund. The policy objective of the limitation fund is fairly limited. It is used only after liability is invoked but does not constitute a permanent guarantee for the protection of the potential victims.

17.  In Belgium, the suggestion has been made to use the constitution of a limitation fund as an option to stimulate the development of alternative financial guarantees. A draft environmental code, prepared in 1995 at the request of the Flemish government
, provides for financial guarantees up to a level, to be determined in view of the dangers presented by an activity but not for a statutory limitation of liability. It uses an optional mechanism that trades a limitation of personal liability of the operator against the availability of a guarantee fund that ensures the availability of a second layer of compensation. The operators can achieve the limitation by showing that compensation of the damage is guaranteed, up to a specific higher amount than the compulsory financial guarantees, by a compensation fund that they have established or adhered to. A guarantee fund is defined as an aggregate of assets intended to ensure compensation or restoration in kind of environmental damage, which is not available for the purpose of the realisation of other claims against the liable party. If the guarantee fund appears to be inadequate, the operator remains fully liable. This proposal has received positive comments
.
3. Prepayment funds

18. In Belgium
 (act of January 10, 1977 and subsequent regional decrees
), strict liability is imposed on the operator of a groundwater well that causes property damages as a consequence of the lowering of the groundwater level. Litigation in this context being generally very lengthy, a public fund (financed by a levy on the extraction of groundwater) was set up (initially at federal level, later at the level of the Flemish and Walloon region
), providing advance payments awaiting the outcome of the litigation. In order to obtain an advance payment, a summary inquiry must demonstrate the causal link between the damage, the decrease of the groundwater level and the pumping of the groundwater. The victim must also have initiated judicial proceedings. The amount of the advance payment depends on the type of damage involved. Should the victim lose in court and obtain no compensation or compensation lower than the amount of the advance payment, the advance can be recovered by the fund. 
The fund is subrogated into the rights and claims of the victim vis-à-vis third parties for the amount of the advance payment.
In fact, the groundwater fund appears to have played a limited role.
 

19. In the Netherlands, a draft act on mining activities
 (and relevant for oil and gas exploration), provides for the constitution of a Mining Guarantee Fund financed by a levy on the minerals extracted. In the event of litigation concerning the compensation of damages caused by the mining operations, the fund can provide advances on the compensation. The advances are to be reimbursed to the extent the plaintiff loses in court.    

B. Alternatives security mechanisms based on the assets of an individual party.  

1. Self insurance - Financial test

20.  International law
, as well as domestic legislation often accepts states being potentially liable for dangerous activities to use a declaration of self-insurance as a guarantee. 

21.  Certain domestic environmental legislation also allows private operators to satisfy financial responsibility requirements by meeting financial tests that show sufficient assets to meet potential liabilities. From the viewpoint of the operator, this amounts to self-insurance. In the U.S.A., under OPA, CERCLA and RCRA
, financial responsibility requirements can be satisfied by submitting financial statements providing evidence of sufficient “working capital” and “net worth”. The accounting rules differ for domestic and offshore assets.
 The financial test appears to be the option most often used to meet the RCRA requirements.

In addition to self-insurance by the liable party himself, indemnity agreements are accepted under which a parent company agrees to satisfy the coverage requirement. Here corresponding requirements of financial standing on the part of the surety are imposed
.
Other countries than the U.S.A. seem to be much more reluctant to accept financial tests or self-insurance as a sufficient guarantee for environmental liabilities. In certain cases fairly general provisions, however, require supervising authorities to verify, in general, when delivering permits, whether sufficient financial and technical means are available
. For specific operations, additional guarantees are required.
22.  Basically, the system of financial tests is a weakened form of the prudential control on insurers and financial institutions
. The latter protects the creditors not by changes in ownership or control of the assets of the institution under control, but by limitations with respect to the nature of the assets, the possible use that can be made of them, by specific accounting rules and supervision by supervisory authorities
. 

In the area of environmental liabilities, the use of financial tests and self-insurance is popular with the regulated community in the U.S.A. as no third party is involved and the additional cost is limited. The value as a security is however equally limited. There is no protection against claims by other creditors or against economic misfortunes of the operator. Regular monitoring of the financial standing is required. The funds that provide the guarantee are not readily available for the victim; having access to them may require liquidation. Small or medium-sized firms may not qualify. 

2. Mortgages and liens

23.   A number of more traditional in rem security interests such as mortgages and liens can theoretically also find application in the area of environmental liability. We mention them without examining them in detail
. 

Contractual mortgages and liens and similar security interests are of little relevance as a guarantee for future liabilities resulting from unforeseen occurrences. It is indeed difficult to make the necessary arrangement as long as the amount of the debt and the identity of the creditor are not known. More particularly, the requirements relating to publicity to be given to the security interest, which are imposed in many jurisdictions, are an obstacle. However, contractual security interests in rem are useful to guarantee recognized obligations to carry out specific works or to make specific payments. 

A statutory lien on the assets of the debtor for the benefit of certain categories of creditors can, on the other hand, can be of more interest. The value of this type of security, however, fully depends on the value at the moment of execution of the assets to which it applies. There are a few examples of the use of statutory liens in environmental legislation
. According to legal doctrine
, provisions stipulating that proceeds received by the liable party from an insurer or other guarantor can only be used for the compensation of certain types of losses are of the same nature as a lien
. 

3. Consignment of funds and escrow arrangements.  

24.  The security for the creditor is substantially increased if the potentially liable party transfers assets to a third party under the obligation to release them only under certain conditions and for certain purposes. The consignment of funds and escrow arrangements can be used as a security mechanism for a variety of purposes, including guaranteeing the compliance with environmental obligations. 
Assets being consigned with a financial institution or with an institution especially created as a depositary fund, offer an effective protection of the victim in case of bankruptcy. From a technical legal viewpoint, the consignment is a flexible solution, as neither the identity of the plaintiff nor the size of the claim has to be established in advance. To the creditor, the instrument has the advantage of the assets being readily available. It thus will be especially useful to guarantee the cost of foreseeable safety or remedial measures. In the French Code de l’ Environnement, art. 514-1, the consignment of a cash thus is required if a licensee does not abide by an injunction to carry out certain safety measures. The consignation of moneys is also used as a security mechanism with respect to the management of landfills
. 
To the potentially liable party, the consignment may be cost-effective in so far as no premiums are to be paid. If no claim is to be satisfied, he can recover his deposit. The instrument does however tie up a large amount of money. The attractiveness of the solution will largely depend on the fiscal status of the deposits and the financial position of the depositor. More particularly, the return on owned capital, the cost of borrowed capital and of cover provided by third parties will have to be considered.    

25.  The Belgian mining legislation offers an example of the use of a depositary fund especially created as a security instrument

. The operator of the mine is strictly liable for all damages (generally the collapse of buildings) on the surface. In order to guarantee the compensation of these damages, the National Guarantee fund for Mining Damage was set up in 1939, as a separate legal entity, financed by tax-deductible levies on the volume of coal produced. The fund consists of two parts. Three tenths of the levies are deposited in fund A, in separate accounts in the name of the several participating mine companies. Fifteen years after cessation of operations, the operator qualifies for reimbursed of the sums deposited in his name in fund A. Seven tenth of the contributions finance a second, collective, fund B, to be used after depletion of an individual account in fund A. 
The injured party has a claim for compensation by the Fund, in the event liability of the operator is established, the operations in the mine have ceased and the operator is insolvent. The fund is subrogated in the rights of the plaintiffs against the operator.
In the past, the Fund was quite important. With the depletion of the mines
, it became irrelevant. In 1980, 10 million Euro was paid by the fund, in 1995, 2,5 Million Euro and in 2000, only 0,5 million Euro. 

26.  Another interesting example of a depositary fund is the Swiss Fund for the dismantling of nuclear installations
.

4. Surety bonds and bank guarantees. 

27. Most legal systems recognize, under the name of guarantee, suretyship, indemnity, caution or the like, surety mechanisms consisting in the promise by a third party to assume the obligation of the principal debtor in the event and to the extent of default by the latter.  Depending on the specifics of the contract and national law, the party providing surety may by liable together with the debtor or only if the latter is proven in default or insolvent.  

Related but distinct are bank guarantees and surety bonds in which banks and other financial institutions, including insurance groups, irrevocably undertake to pay a certain amount in the event certain of conditions (generally the non performance of an obligation by the principal debtor) being fulfilled. Technically, the obligation of the financial institution is independent from the contractual position of the principal debtor and from the defenses he can invoke. The protection of the creditor is the most effective if the guarantee becomes due upon submission of specified documents or on first demand. 
In the environmental sector, bank guarantees and surety bonds are especially used to cover the monitoring and remediation costs, e.g., at land landfills, soil clean-ups and at the occasion of the closure of installations.  Major American environmental statutes accept guarantees and surety bonds
, as do European legislations
. Occasionally, a suretyship agreement is required
.

28. The bank guarantee or surety bond is an informal and flexible form of security. It does not directly tie up assets of the debtor. The expenses it entails are tax deductible. Yet it may not be cheap or readily available. The fee charged for it by the financial institution will depend on the credit risk presented by the principal debtor. In addition, the financial institution may want collateral or credit insurance guaranteeing reimbursement in the event the guarantee is called upon. In many cases, banks will be reluctant to provide guarantees, especially if they have to cover a longer period. Nevertheless, here also a market seems to be developing, at the least for customers with good credit rating.

To the creditor,  the value of the guarantee or bond depends on the financial standing of the guarantor, and on the duration, autonomy and irrevocability of his undertaking.  

C. Loss spreading mechanisms providing benefits to third parties in the event of insolvency.

29.  A number of financial mechanisms provide cover in the event of insolvency of the debtor only but do not protect the latter against liability. The necessary resources here are not provided by one individual party, be it the debtor himself or a third party, but by contributions from a more or less specific group. We distinguish hereafter environmental guarantee funds, insolvency insurances for the benefit of third parties and private risk retention groups. 

1. Environmental guarantee funds

30. Protection against insolvency of the party liable for environmental damages can be provided by public guarantee funds. Their resources are generated through levies on the activities of operators who have a relevant link to the type of damage covered. 

31. Two examples of typical guarantee funds are mentioned in the Belgian report. The Act on Toxic Waste of July 22, 1974
 imposes strict liability on the producer of toxic waste for any damage resulting from that waste, regardless of the liability of the person charged with the disposal of the waste. It also provides for the establishment of a Toxic Waste Guarantee Fund, to be financed by levies on the production of toxic waste. The fund was to assume, in case of default, the obligations of the producer of the toxic waste with respect to the disposal of the waste and the compensation of damages. It, however, was no actually set up.
The Belgian Coal Mine Guarantee fund
, which was mentioned before, also played the role of a guarantee fund. When the individual accounts with fund A of the insolvent mining company were exhausted, compensation was to be paid by the larger, collective fund B
. 
In the Netherlands, the draft act on mining activities
 provides for a Mining Guarantee Fund financed by a levy on the production of minerals which, in the event the operator is insolvent or has ceased to exist, will cover damages which cannot otherwise be compensated.  


32.  A number of funds have been created in order to finance cost of soil clean ups in the event of insolvency of the liable party. 
The most prominent example in US law is the Superfund established under the Comprehensive Environmental Response, Compensation and Liability Act of December 11, 1980 (CERCLA)

. CERCLA grants the President, who delegated a large part of his powers to EPA, the authority to undertake cleanup measures ('removal and remedial action') whenever a release of hazardous substances presents a substantial danger to the public health or welfare.
 CERCLA establishes the strict, joint and several liability of a large category of private parties involved in the production or disposal of the hazardous substances
 for the cost of removal and remedial action and for natural resource damages. Under CERCLA, EPA has the authority to clean up a site itself and to recover the expenses. It may also choose to compel the persons held liable to carry out the necessary measures themselves.
 
In order to finance the necessary measures whenever there are no responsible private parties willing and able to do so, the Hazardous Substances Superfund is set up, a revolving trust fund, financed by taxes on the petrochemical industry and, from 1986, by a general environmental tax on a broad range of companies.  The size of the fund was raised to $ 8.5 billion over five years in 1986. It was continued at about the same level fro three years since 1991. Since 1994, it is subject to yearly appropriations because the tax provisions expired in 1995
.  The fund is mainly used to finance government clean ups. Under certain circumstances it also compensates damages to natural resources as well as response costs incurred by private parties.
 Generally, EPA succeeds in finding one or more liable parties under the broad liability provisions of CERCLA. Actions to recover government response costs are at the core of the program. In fact, huge sums (estimated at $ 16 billion by 1999
) have been recovered from private responsible parties. 

Under the RCRA, a Leaking Underground Storage Tank Trust Fund is established, which enables EPA to carry out clean ups and recover afterwards from the liable party
. 

33.  In Belgium, in the Flanders region, the Mina Fund, a budgetary fund financed by a levy on waste streams, provides a yearly allowance to the OVAM (public waste management company) to finance ex officio remediation measures
.  
Orphan sites are also the concern of the Fonds de modernisation de la gestion des déchets, created In France
, in 1995, to finance, among other things, clean ups of industrial sites where no solvent operator can be found. The fund is financed by a tax on waste products.

A similar fund exists in the German Land Hessen.
 In Bavaria, the clean up of orphaned sites is co-funded by government and industry
. 


34.  As indicated before, many environmental financial mechanisms have complex functions. They guarantee against insolvency but at the same time, fill gaps in the liability systems by providing compensations in cases where the source of pollution remains unidentified, the defendant is not liable because he can invoke a valid defence or the damages exceed the ceiling of liability. Providing compensation in the event the damage exceeds the limit of liability is the main function of the oil compensation funds. Therefore, the latter will therefore be discussed in chapter II, although they also provide protection in the event of insolvency. 

35. Guarantee funds differ substantially from liability insurance. They are not governed by principles of insurance law such as the requirement of an uncertain event and the absence of recourse of the insurer against the responsible party. Contributions to funds do not reflect an individualized assessment of the risk created by each member but are generally based on flat rates. Funds do not refuse members on the basis of deficient operating practices. Guarantee funds, most importantly, protect the creditor against insolvency of the debtor but do not benefit the potentially liable party. 
The intervention of a guarantee fund still does not bring about a fundamental departure from the liability system. Compensation depends on the conditions of tort law being satisfied. The creditor’s position, nevertheless, is improved, as the fund provides a solvent counterpart. 
If one examines the allocation of losses however, there is may be a substantial difference with the outcome reached under the tort system. As a result of the intervention of the guarantee fund, the losses are ultimately borne by the group that contributes to the fund rather than by the individual liable party or his liability insurer. Depending on the way the fund is financed, a significant shift in loss allocation may be achieved. Whether or not the pollution costs will still be internalized in the production costs, depends on the possibility of recourse by the fund against the polluter. In view of the presumed insolvency of the polluter, recovery by a guarantee fund, however, will in fact be a merely theoretical possibility.

2. Direct insurance protecting third parties against the consequences of insolvency of the policyholder.

36.  Noteworthy security mechanisms are the Swedish
 and Finnish
 Environmental Damages Insurances (EDI). In both countries, compulsory insurance provides compensation in the event the liable party is insolvent, when a tort claim is precluded by prescription or when the source of damage remains unknown. Here we focus on the insolvency cover; complementary information on the other functions is given below.

Essential is that the EDI only provides compensation to third parties remaining uncompensated in the event of insolvency of the insured. It is not liability insurance. It can be analyzed as a direct (casualty) insurance taken out by the operator for the benefit of unnamed third parties. EDI does not protect the insured himself against liability. The insured cannot present claims against the insurer.

37.  The Swedish scheme came into effect in 1989
. Its present legal basis is chapter 33 of the Swedish environmental code of 1998
 that expands the scope of older legislation to cover not only personal damages, but also clean-up costs. The Finnish scheme is based on the Environmental Damage Insurance Act of 1998
.
Both schemes are compulsory insurances imposed on the holders of environmental permits. Interesting is that the Finnish act (sect. 4) imposes an obligation not only on the insured but also on the insurer: no insurer engaging in “insurance business falling under non-life insurance class 13 in Finland” may refuse to issue EDI insurance.
 

The Swedish scheme is divided into two parts: the Environmental Insurance (EIL) and the clean up insurance (CUL). 

EIL provides compensation of losses that would be compensatable under the environmental liability provisions of the environmental code. According to the government decision of May 25, 1989, approving the insurance conditions, however, only natural persons qualify for benefits. “An indemnity is payable to and entrepreneur for damage which affects his business operations only in the case of a small private entrepreneur for whom the damage means particularly serious financial consequences
”. The maximum compensation under EIL for bodily injury is SEK 5 million per claim and SEK 100 million if the damages are the consequence of serial incidents. Property damages is covered up to  SEK 50 million per claim. 

CUL covers the costs of the urgent soil clean up measures ordered by the competent authorities after January 1, 1999. Under CUL clean-up costs are covered up to  SEK 50 million per claim. 

There is an annual aggregate of SEK 200 million for both EIL and CUL. 
The Finnish scheme covers the damages that are compensatable under the Act on Compensation for Environmental Damage (sect. 12). The maximum amount of compensation is FIM 30 million per injured event and an absolute maximum of FIM 50 million per insurance period. Sect. 14 of the act specifies that, in the event of contributory negligence of the injured, compensation will be paid by “to the extent to which other circumstances have contributed”. If the injured, however, is a natural person, he is given a further protection: in that case contributory negligence will reduce compensation only in the event of willful or gross negligence. 

In both countries, the policies are claims made. According to the Finnish act (sect. 5), compensation is paid on condition that the relevant claim has been made during insurance period.

38.  As indicated, the benefits of the insurance are only available in the event of insolvency of the insured. 

Under chapter 33, section 2 of the Swedish environmental code, the claimant has to show that he cannot obtain payment. In practice it is sufficient under EIL to show that it is probable that it will not be possible to obtain compensation from the liable party. No court decision is necessary to establish the impossibility. Under CUL the condition for application of the policy are satisfied when a clean-up order is not complied with due to insolvency and the competent authority and the receiver in bankruptcy confirms that no money is available in the bankrupt estate for clean up purposes. Under the Finnish act (sect. 16) the injured party shall prove that it has not been possible to recover from the liable party and that no compensation can be collected under the liable party’s liability insurance, if any.

39.  In Sweden, a consortium of the five domestic insurance companies until 1999 operated EDI. Since then, AIG is the insurer under a three-year agreement with the Swedish government; the broker Marsh collects the premiums. Since January 1st, 1999, when AIG became the carrier, 13 claims have been filed
.
Out of this number, 12 concern clean up costs. Two claims have obtained insurance coverage. The average claims cost is estimated at SEK 1.000.000. The main reasons for declined claims are that the possibility to seek indemnification from the liable party has not been exhausted (EIL & CUC) and the fact that the clean up is not urgent needed (CUC). 

In Finland, an “Environmental Insurance Center” has been set up for the purpose of handling insurers’ common affairs. All companies that write EDI are members of the Center. As indicated above, all insurance companies are obliged to write EDI if asked to do so. The Center also acts as a back-up fund when the obligation to take out insurance has not been observed. Until now, there seem to be no claims that have been compensated under the scheme.

40. The Finnish Act expressly provides for coordination with other compensation systems (sec. 20). If the injured has received compensation under another legal regime, the compensation to be paid by the Environmental Damage Insurance will be reduced accordingly. The Insurer or the EIL Insurance Center are subrogated in the rights of the injured party in respect of the amounts paid to him. As the Swedish reporter points out, the chances of recovery are theoretical, the liable party, by definition, being insolvent.

41. The Swedish and Finnish systems have attracted international attention
 as they represent a basic solution that provides the general public and the authorities carrying out clean ups a meaningful protection against insolvency of operators of environmentally dangerous activities. 
Compulsory liability insurance is not imposed, nor are the rules of tort law changed. The burden of the liability still is borne by the operator who remains free to protect himself by liability insurance or other mechanisms. The preventive effect of tort law thus remains whole. The total financial burden that they impose is comparably limited; the benefits provided, however, are equally limited.  
The schemes illustrate also how the insurance market can participate in the elaboration of alternative security mechanisms. During the negotiations relating to the establishment of the scheme between the government and the association of the Swedish Industry, in the late eighties, the initial plan was actually to set up a fund. However, it appeared that the insurance industry was able to provide a higher coverage than a newly established fund set up by industry. The system, however, still largely resembles a fund, as is noted by the Swedish reporter. Indeed, the premiums are not based on an individualized risk assessment, but are determined in accordance with the level of environmental permit.
3. Risk sharing agreements.  

42.  As will be indicated more extensively below, industry associations may, for a number of reasons, want to set up, outside the insurance market, their own arrangements to satisfy legal requirements to provide third parties protection in the event of insolvency of individual operators. An interesting example is found in the Netherlands with respect to future cost of soil clean up at gas stations. 
The Dutch legislation requires operators of gas stations, to provide a financial security for liability resulting from soil pollution in an amount of 226 890,11 Euro (previously 500.000 fl) per tank with a maximum of EUR 1 361 340,65 per station. The Dutch insurers offer an underground storage tank policy, which covers clean up costs and damage to third parties. In view of the relatively high cost of the policy, the sector established a private guarantee fund, CoFiZe  (Stichting Collectief Financieel Zekerheidsfonds), in order to satisfy the financial security requirements. The fund does assume liability up to the above-mentioned amount in case a claim against a member based on soil pollution cannot be satisfied by reason of his insolvency. No liability is assumed in the event of intent, grave negligence or willful disregard of the operator. In order to become a member, the operator has to satisfy certain requirements showing that his site is pollution free and that he lives up to the environmental standards. Upon becoming member, a single payment of 1000 Euro is required, complemented by a yearly payment of about 12 Euro.  About 3500 gas stations (or 95% of the total) are affiliated with CoFiZe
.
Claims can be brought by the authorities or by third parties, including the owner of the premise on which the station was established, provided he has no other links with the operator than the lease contract. The plaintiff should establish that he has taken all reasonable measures in order to execute his claim. 
The operator himself can bring no claim against the fund. Again, this solution only provides a basic solution to prevent orphaned sites but leaves it to the operator whether or not to protect his own assets against liability by insurance or other mechanisms. 

D. Loss spreading mechanisms also providing the operator protection against liability.

1. Risk sharing agreements.

43.  Groups of operators of similar activities may set up captive insurance companies, mutual insurances or other risk sharing agreements under the form allowed by domestic law. Provided they have the necessary actuarial expertise with respect to the risk to be covered, they may be able, to overcome deficiencies in the insurance market and to provide insurance services for their members at non-profit basis. Calling for additional retrospective payments in the event of a major incident rather than charging high premiums up front, as well as profit sharing mechanisms may reduce the cost of insurance cover. Hereafter we briefly describe the US legislation on risk retention groups and two major examples of risk sharing groups: the P&I clubs and the nuclear pools.  

44.  In response to the “insurance crisis” of the eighties, the U.S. legislator has enacted the Federal Liability Risk Retention Act of 1986
 in order to facilitate the creation of professional risk-sharing groups.  A 1981 act applied to product liability insurance only. In 1986, it was broadened to liability insurance. Presently some call for a further enlargement to property insurance as well. Participants in risk retention groups (RRG) must be persons engaged in similar business activities with respect to the liability to which they are exposed. The members of the risk retention groups are its policyholders and vice versa. Risk retention groups must be licensed as insurance companies under the laws of one state. They are subject to requirements with respect to a.o. minimum capital, management capabilities, number of participants and minimum premium volume. RRG are relieved of part of the restrictions imposed on commercial insurers. Assuming a RRG has obtained a license to practice in its chartering state and has raised sufficient capital, it can in principle begin operations in other states.  At the other hand, RRG do not benefit from state guarantee programs. 
In 1998 over 60 RRG would have existed in the US, the risk retention group premium totaling more than half a billion of dollars
. No specific environmental risk retention groups are documented. 

Insurance companies cannot be among the members of a RRG. Yet they can play a role by providing management services or premium financing and capitalization funding to individuals or groups of insured seeking to create captive insurance companies. 

45.  The P&I clubs function as mutual insurance companies, providing on a non-profit basis, marine oil pollution liability cover for their members, which are the tanker owners
. With respect to oil pollution from ships, the non-P&I market offers extremely limited coverage
; P&I clubs provide additional coverage specifically directed to satisfy the cover for third party liability required by statutes implementing the CLC conventions. At the beginning of the year a first contribution is made; if receipts are insufficient, an additional call follows. The P&I clubs have been exempted under EU - antitrust law
. 

46.  Another well-known example of a risk sharing agreement exists in the US in the nuclear sector. In the US, which is not a party to the Paris or Vienna nuclear treaties, the Price-Anderson Act provides for a limitation of liability and imposes financial security. In principle, it not does not deal with substantive issues of nuclear liability law, which are governed by state law.  However, strict liability is, in fact, introduced via the concept of Extraordinary Nuclear Occurrence, which can lead the operator to being forced to waive defenses under state law, including the defense of absence of fault
. Contrary to what is the case under the Vienna and Paris conventions, liability is not legally channeled to one party. There is, however, an economic channeling as the financial security provided for covers all persons who may be held liable. 

Liability is limited to approximately $ 8,96 billion. Financial security is provided in two layers
. The first one is insurance cover up to 200 million US $ to be purchased for each nuclear site. In addition there is a collective mechanism in which an industry pool finances the excess. If the damage is higher than US $ 200 million, all operators of nuclear reactors will share the losses, on a pro-rata basis and up to a total amount of about $ 75.5 million per reactor. Besides two commercial insurers pools, two (Bermuda based) industry insurance captives, Nuclear Mutual limited and Nuclear Insurance limited, are involved. They participate on a mutual insurance basis in providing part of the third party cover and play a major role in providing first party insurance to nuclear plants in the US
.
2. Compensation funds providing additional protection against liability
. 

47.  Compensation funds set up to protect third parties in the event of insolvency can,  as a secondary function, hold the polluter harmless against third party liability. Under the earlier versions of CLC and Fund convention, the International oil Pollution Compensation Fund, which is described more extensively below, indemnified the ship owner and his guarantor for a portion of the aggregate amount of liability under the convention.
 CRISTAL also reimbursed ship owners for part of the liability imposed on them.
 Reimbursing part of the compensation paid to third parties to a certain extent makes would make oil companies assume part of the losses resulting from the transportation of crude oil normally to be borne by the shipping industry. From a viewpoint of cost internalization and pollution prevention, this solution can be criticized. The 1984 amendments to the fund (art. 7 of the Protocol of May 25, 1984) terminate the possibility of indemnification of the ship owner for damages to third parties. 
In accordance with art. 4 of the 1992 convention, however, the ship owner remains entitled to compensation for the cost of reasonable preventive measures.  The HNS convention, (art 14. 2) equally provides that expenses reasonably incurred or sacrifices reasonably made by the owner voluntarily to prevent or minimize damage shall be treated as damage for the purposes of this article. The fact that a compensation fund compensates the owner for part of the cost of preventive measures may be relevant to the victim in so far as this absorbs a limited part of the resources needed for compensating third parties. Otherwise, reimbursing the cost of preventive measures promotes effective protective measures being taken as soon as possible after the incident. 
48.  Certain funds have been created especially to alleviate the burden of environmental liability for certain classes of operators. 
In Europe a number of public funds provide assistance to assist local governments in the cost of cleaning up soil pollution resulting from landfills. This is the case in France with the Fonds de modernisation de la gestion des déchets, mentioned above. In Baden-Würtemberg
 and Nord-Rhein Westfalen
 funds operate with the same objective. 


49.  Of special interest in this context are two funds, created to protect gas station owners against the prohibitive liabilities that the application of environmental standards may entail for them. 
In the Netherlands, the foundation SUBAT has been established by the oil industry. It is financed by a “voluntary” levy on the sale of gas products. SUBAT has assumed (a large part of) the costs of soil clean up at gas stations that the operators had to face in view of the new environmental legislation. Condition for the intervention of SUBAT was the closing of the gas station before 1993. SUBAT has cleaned about 1950 gas stations, thus preventing financial disaster for, generally older, operators. If however, the operator was to sell the land on which the gas station was built within 10 years after the clean up, the profit made at this occasion was to be returned to SUBAT. 
The Danish Petroleum Industry Association for Remediation of Retail Sites has conducted a similar scheme under the name OM (Olibranchens Miljopulje)
, which takes care of the clean up of sites where a gas station was or is being operated. Here the oil companies provided the financial means. The cut of date for intervention of OM was 1995 for stations in operation and 1999 for polluted sites formerly used for gas stations. OM intervened only on condition of closure of the site. If the station was reopened within 10 years, the clean up cists had to be reimbursed. 

E. Financial guarantee by the state. 

50.  A number of international treaties
 govern the compensation of nuclear damages, reflecting both the consciousness of the potentially catastrophic dimension of the damages resulting from a nuclear incident as well as the desire not to hamper the development of the nuclear energy by too heavy a liability. The Paris convention of July 29, 1960 on third party liability in the field of nuclear energy, elaborated under auspices of the OECD, has been adopted by a number of Western European states, It imposes an exclusive strict liability, limited to 15 million SDR, on the operator of nuclear installations used for peaceful purposes

. It is supplemented by the Brussels Convention of January 31, 1963, which makes additional public funds available up to an amount of 300 million SDR. Eastern European countries and non-European countries have mainly signed the Vienna Convention of May 21 1963 on civil liability for nuclear damages. It equally imposes strict liability but leaves the ceiling of liability to be determined by state legislation. 
After the Chernobyl incident, the Joint Protocol relating to the Application of the Vienna Convention and the Paris Convention combined both conventions into one expanded regime
. In 1997, a Protocol to amend the Vienna Convention and a Brussels Convention on Supplementary Compensation for Nuclear Damage were adopted, which both increase the limit of the operator’s liability to 300 Million SDR. The latter convention has a worldwide vocation and is also open to countries, which were not a party of the Paris or Vienna convention. Major nuclear countries as the U.SA and Japan and the countries of the former USSR not having signed the treaties, a majority of the worlds more than 400 non-military nuclear plants does not fall under their provisions.
Hereafter, we limit ourselves to the Paris and Brussels conventions, which are the most important with respect to additional compensation mechanisms
51.  According to the Paris convention, the operator of a nuclear installations is strictly liable for damages
 caused by nuclear incident, except if the incident is due to an f armed conflict, hostilities, civil war, insurrection or, a grave natural disaster of exceptional character
. The liability is an exclusive one. In order to simplify and expedite actions for damages, and to minimize the total burden of the liability system by excluding the need for suppliers and carriers to take out insurance cover additional to that of the operator, compensation can be claimed from no one else than from the operator
. The operator can only be held liable on the basis of the treaty-system. Recourse to common law is excluded. Recourse by the liable operator against third parties is only possible if it is provided by contract or if the damage results from an act committed with the intent to cause damage
. National legislation can provide that states having assumed the second or third layer of compensation can exercise recourse in the event of fault of the operator. 
Pursuant to the Brussels convention
, an amount of 300
 million SDR is made  available to compensate the damage caused by a nuclear incident. Of the 300 million SDR, the operator should bear a first layer, to be determined by national law at not less than 5 million SDR and covered by insurance or other financial security. A second layer of compensation up to 175 million SDR is to be made available out of public funds by the state where the nuclear installation is located. The third layer, between 175 and 300 million SDR is to be covered out of public funds made available by the contracting parties. Here we find an example where the state rather than the community of operators assumes the financial burden of the liability of the operator of the nuclear installation
 This solution has been severally criticized as providing a subsidy to the operators of nuclear plants and being contrary to a policy of cost internalization. As indicated, the Belgian legislation has in fact eliminated the second layer by increasing the liability of the operator up to 175 million SDR.

52. In the US, state intervention is also theoretically possible under the Price–Anderson act. If the necessary amounts are not available in time through the resources of private industry and insurance, the Nuclear regulatory Commission may provide reinsurance, guarantee the payment of premiums or, under certain conditions, advance the necessary funds. Should the damages exceed the total compensation of 8.96 billion dollar provided for under the Pride-Anderson act, US congress would take necessary action to provide full and prompt compensation.
 


53.  Another interesting example of a state guarantee for the insolvency of an operator of an environmentally dangerous activity is to be found in art. 75-1 of the French Code Minier
 which holds the operator of a mine liable for the damages caused at the surface by the operation of the mine. In the event of insolvency of the operator, the state guarantees payment of the compensation to the victims. The state is subrogated in the rights of the injured parties.


54.  In a number of other instances, it ultimately will also be the state that will bears important pollution losses. This is e.g. the case when public authorities clean up historic pollution without being able to recover the expenses from the polluter or to have them financed, through some form of fund, by a group of present potential polluters. This may in certain cases also reflect a political choice to consider our pollution legacy from the past as being at the least partly a burden for society as a whole.  


III. Compensation irrespective of liability. Alternatives to the tort system as compensation mechanism

A. In general 

55.  We have indicated already that the liability system, for parties suffering environmental damages, is obviously not, a satisfactory compensation mechanism if the substantive requirements of tort law are not met. There may not have been negligence or the case may fall outside the scope of a strict liability rule. The defendant may be able establish force majeure or other valid defenses. Especially where strict liability applies, a monetary limit to liability may be in place. Whatever the basis for liability, it may not be possible to identify either the cause of the damage or the person responsible for it or the statute of limitation may bar certain claims.  
Often, the objective of providing a boarder compensation leads to a substantive amendment of the liability rules with respect to environmental liability, e.g. by broadening strict liability or alleviating the burden of proof for the victim with respect to causation. Other avenues, however, are opened by the use of compensation mechanisms, which operate irrespective of liability, as a complement to liability law or as autonomous compensation systems. 
The idea of compensation apart from liability is in any event not new. The conviction that certain damages are to be borne by society as a whole or by those who created the risk of a certain type of damage underlies workmen's compensation and other social security systems. In recent years, compensation mechanisms of this nature have been widely adopted with respect to automobile accidents, disaster relief and victims of violent crimes. In this part of the report we examine the application in the area of environmental law of similar compensation mechanisms. Two major groups are to be distinguished. The most frequently used technique is that of compensation funds. Of a more recent nature is the use of direct insurance for the benefit of a third party. We conclude with a few remarks on the direct compensation by the state of certain categories of damages from unknown sources.

A.  Compensation funds

56.  There is a great variety of environmental funds providing financial resources in the event the tort system can not lead to compensation. 
The broadest funds compensate damages from unidentified sources, damages from identified sources for which no liability arises as well as damages remaining uncompensated by reason of the insolvency of the liable party. To the extent that the victim before having access to the fund does not have to establish that a tort claim actually failed, funds of this type constitute autonomous compensation mechanisms, independent from tort law. From the viewpoint of the victim, they are most effective, on condition that their field of operation and the benefits provided are sufficiently broad. Other funds are more limited in scope. They provide compensation in cases where, for a number of specific reasons, no liability arises (and possibly also cases of insolvency). They are subsidiary to the liability system. 
Hereafter, we give a brief description of a number of environmental funds providing compensation for damages resulting from (1) oil pollution (2) waste and soil pollution, (3) withdrawal of groundwater and (4) air pollution. The survey certainly is not complete.

1. Oil pollution 

57. The first important pollution compensation funds have originated as a response to the pollution of the sea resulting from the transportation of crude oil. They have been set up in the context of the Convention of Brussels on Civil Liability for Oil Pollution Damages (hereafter CLC) and the Convention of Brussels on the Establishment of an International Fund for the Compensation of Oil Pollution Damage (hereafter Fund convention). The conventions enacted in 1969 and 1971 have been amended by several protocols, the latest of 1992.  As of 1 August 2002, 87 countries have ratified the 1992 CLC Convention and 80 the 1992 Fund Convention
. 
TOVALOP
 and CRISTAL
 were voluntary industry schemes providing benefits similar to those available under the 1969 conventions in states, which had not ratified the latter. In fact, these voluntary schemes were in operation before the conventions. They have been substantially amended as of February 1987 and terminated in 1997.
 
a) CRISTAL 
58. TOVALOP was a voluntary agreement by which tanker owners accepted strict liability for oil pollution damages and provided for compulsory liability insurance. Under CRISTAL, a claim could be made against a private fund financed by the oil cargo owners and managed by ITOPPF (International Tankers Owners Pollution Federation), if the limits of the tanker owner's liability under TOVALOP were exceeded. Recovery was only possible if the owner of the tanker was covered by TOVALOP and if the oil cargo was property of a member of CRISTAL. Governments as well as private parties could claim compensation for pollution damages, including preventive measures and cleanup costs. CRISTAL also reimbursed the ship owner for preventive measures and for a portion of his liability under TOVALOP or the CLC-convention. The growing acceptance by maritime states of the Civil Liability and Fund Conventions led to the decision to end TOVALOP and CRISTAL at 20th February 1997.
b) IOPCF
 

59.  The CLC Convention holds the tanker owner strictly liable for damages resulting from spills of persistent oils from tankers. Pollution damage is defined as the cost of preventive measures and loss or damage caused by contamination. Compensation for impairment of the environment other than loss of profit is limited to the cost of reasonable measures of reinstatement actually undertaken or to be undertaken (art. I, 6). The ship owner’s liability is to be covered by liability insurance or other financial security (art. VII, 1); the victim has a direct action against the insurer or other person providing security. The liability of the tanker owner is limited. It ranges from 3M SDR (US $ 4 Million
) for a vessel up to 5000 ton, to 59,7M SDR (US $ 79 Million) for a tanker of 140.000 ton or more.  These limits will increase by 50.37% on 1 November 2003. The victim cannot circumvent the limitation of liability. Except when the damage is caused intentionally or recklessly, no claim against the ship owner can be brought otherwise than under the convention. Recourse to common law thus is excluded (art. III, 4). In view of the increase of the liability limits and the intervention of the Fund, the exclusion of recourse to common law probably will not have a detrimental effect.  

60. The CLC is complemented by the Fund Convention, which sets up the International Oil Pollution Compensation Fund, a worldwide intergovernmental organization. 
The fund provides compensation for oil pollution damage suffered in a member state when the liability convention fails to provide compensation, because the limit of liability is exceeded, the defendant can invoke a valid defense or the owner is financially incapable of meeting his obligations under the CLC and his insurance is insufficient to satisfy the claims (Art. 4). 
The fund is relieved from its obligation to compensate if it proves that the pollution damage resulted from an act of war or was caused by a spill from a warship or other ship owned or operated by a State and used, at the time of the occurrence, only on government non-commercial service. In addition, the Fund has no obligation to pay compensation if the claimant cannot prove that the damage resulted from spills of oil from one or more oil tankers. Spills of oil from an unidentified source thus are not covered. 
Under the 1992 Fund Convention, a maximum of 135 Million SDR is available per incident, irrespective of the size of the tanker (art. 5). In 2000, it was decided to increase the amount of compensation available under both conventions by 50, 37%. This augmentation is to take effect on 1 November 2003.  If the damages exceed the limits, a proportional allocation will take place.
The system of the CLC is an exclusive one and excludes recourse to common law. The victim thus could not sue under common law rather than using the Fund convention. Taking into account the high financial limits of intervention of the Fund, the victim generally would not have any interest in doing so. 
Recourse to the fund depends on the evidence of the fact that CLC does not allow the victim to obtain compensation for one of the reasons mentioned above. The victim does not actually have to obtain a court decision to show that it will be impossible to obtain compensation. In this sense he does not have to exhaust his remedies under liability law.
The fund is subrogated in the rights of the victim against the tanker owner under CLC (art. 9, 1).  Recourse by the fund against the tanker owner thus will normally only be –theoretically- possible in the event the owner has not provided sufficient guarantees to cover his liability. In fact, he then will probably be insolvent. The recourse against third parties is of more importance (art. 9, 2). 
The Fund is financed by contributions levied on any person in a Member State who has received in one calendar year more than 150.000 tonnes of crude oil and heavy fuel oil after carriage by sea.  The total contributions due in 2002 amounted to 41.000.000 £, to be augmented by 21.000.000 £ if need be. 
The compensation scheme is administered by the Secretarial of the IOPC Fund. A Claims Manual is published which sets out how claims against the Fund are to be made. Most claims against the Fund are settled out of court and handled in cooperation with the P&I clubs. The claim settlement procedure compares very favorably with the court proceedings as far as time and cost is concerned. 

61. Other maritime conventions set up a comparable system. This is the case for the International Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious substances by sea (HNS Convention), adopted by IMO in 1996 but not yet in force. It concerns damages resulting from accidents in the course of shipment of hazardous and noxious substances, other than oil covered by CLC and Fund conventions. Here also the ship owner is liable for a first layer of the damage, a second layer being financed by the HNS - fund financed by cargo-receivers in contracting states. The liability of the ship owner is limited. The maximum liability varies from 10 M SDR to 82 Million SDR, depending on the size of the vessel. If the damage exceeds the limit of liability, an HNS fund will provide compensation up to SDR 250 million. The fund will consist of four separate accounts for oil, LPG, LNG and all other HNS substances. Each separate account will be used for claims attributable to the type of substance covered by it. The HNS fund is not yet in operation, as the convention has been ratified by an insufficient number of countries.

c) The US Oil Spill Liability Trust Fund
.

62. The USA has not ratified the CLC and Fund conventions.  Instead, in the wake of the Exxon Valdez oil spill in 1989, the OIL Pollution act of 1990
 was adopted. It is a comprehensive legislation dealing with prevention and remediation of oil spills. It sets up a compensation scheme involving strict liability of the operator of the vessel or facility from which an oil spill originates and.
. Many States have adopted additional state legislation. 
OPA imposes strict liability on the owner, operator or charter of a vessel or a facility from which oil is discharged or which poses a substantial threat of discharge. Not only vessels are concerned, but also fixed facilities such as oil wells and related facilities. OPA not only finds application in the case of accidents but also with respect to the clean up of abandoned oil products. 
The main type of damages covered by OPA are the removal costs and natural resources damages for which compensation is claimed by public authorities, property damage, economic losses, loss of subsistence use of natural resources, loss of government revenues and increased cost of public services.
Liability under OPA is limited. For vessels, the limitations vary according to the size. Fort tank vessels, it varies between US 2 million $ and US 10 million $. The owners of ships over 300 gross ton must obtain a certificate of financial responsibility as evidence of their financial capability. The limitation does not apply in the event of gross negligence or willful misconduct, violation of Federal safety, construction or operation limits, failure to report an incident or the co-operate in removal activities.
63.  OPA sets up the Oil Spill Liability Trust Fund. The latter is not a novelty as it consolidates funds previously established by four other US federal statutes.  The 
U. S. Coast Guard administers the fund. The Fund was originally financed by a 5 cent per barrel tax on imported and domestically produced oil. The tax was suspended on December 31, 1994. The Fund recovers substantial amounts from responsible parties. Its main source of income presently is interest on investment
.  
It provides compensation for removal costs and other damages compensatable under OPA,  when the responsible party is unknown, is unable to pay, or refuses to pay. Any person (corporate or individual) or government who incurs a cost, damage, or loss as a result of an oil pollution incident may recover from the Fund. The maximum amount of compensation available from OSLTF is $1 billion per incident, including a $500 million cap on natural resource damage claims and assessments per incident. States can obtain $250,000 per incident for immediate removal costs in response to an actual or substantial threat of a discharge of oil, though the use of other federal payment schemes can increase this amount. 

64. The relationship of the OSLTF to tort law can be described as follows. The injured party must not have exhausted his rights under tort law. He must first present a claim to the responsible party or its guarantor. The claim may be presented to the Fund if liability is denied, if adequate compensation is not available or if the claim is not settled within 90 days. 
The system is non-exclusive. The victim maintains the right to sue in tort
, but will generally have little incentive to do so, as the access to the fund is easy and the Fund provides full compensation. 
 When the Fund pays compensation to any claimant, the Fund is subrogated to all rights that the injured party might have against the responsible party or third parties. The Fund effectively exercises recourse. Non-compliance with financial responsibility provisions by responsible parties is sanctioned by severe civil penalties. It draws a substantial part of its income from recourse actions. (7, 3 million or 12% of the Fund’s revenue in '99, and $6.6 million or 2% in 2000).  The losses thus are ultimately borne by the oil industry (the consumers of oil products) and, to the extent recourse is successful, by the parties who actually caused the spill. 

65.  The Oil Spill Fund plays a major role in the handling of oil pollution claims. From 1996 tot 2000, more than US$ 23 million was disbursed to compensate more than 3200 claims. In 2000, Fund compensation was paid for 29 claims of more than US $350,000
. Taking into account the very relaxed conditions under which a claim can be brought, the OSLTF has become almost an autonomous source of compensation for oil pollution damages, next to the tort system. 

2. Waste and soil clean up. 

66.  Compensation funds have also seen the light in the area of waste management. Hereafter we briefly describe the intervention of the Walloon Waste management fund (Fonds pour la gestion des déchets) and the German Klärschlamm-Entschädigungsfund. We do not come back on the CERCLA superfund which is mainly relevant in case of insolvency. 
a. The Walloon Fonds pour la gestion des déchets. 

67.  In Belgium, the Walloon Fonds pour la gestion des déchets, managed by the Walloon government, provides  a limited compensation for damage caused by environmental effects
 of waste. 
The fund itself derives its income from taxes on waste

Remedial measures taken by public authorities are financed in another manner and are not compensatable under the scheme. 

The mechanism is intended to fill gaps of the liability mechanism. It intervenes when when liability cannot be clearly established, when the source of pollution is difficult to identify and when the defendant is insolvent. In order to be eligible for compensation, the claimant must have started judicial proceedings, in so far as they have a reasonable chance of success; he must also have filed complaint with the competent authorities
. 

No compensation can be obtained if the damage has been caused in whole or in part by contributory negligence. 

The fund is a compensation system of last resort. No compensation can be obtained if the damages are covered by insurance or by a social security system. 

The benefits provided are minimal. The first 1250 Euro are not compensatable. The maximum compensation is about 1250 Euro for personal injury and 15000 Euro for property damages. One may thus expect that the inured party will first try to obtain compensation on the basis of tort law. 
Normally, the compensation scheme is not exclusive of application of tort law. The victim thus can exercise recourse against any liable party rather than appealing to the fund or for the damage not compensated by the fund. There is one exception. No compensation is granted by the fund if the victim also claims compensation from the Walloon region on the basis of tort law (articles 1382 - 1386 bis Civil Code). 

The Walloon region is subrogated into the rights and claims of the victim vis-à-vis third parties for the amount of the paid compensation. There is an administrative procedure for the adjudication of the claims.

b. The German KlärschlammEntschädigungsfonds

68. The German Act on Fertilizes of November 1977
, as amended, provides for the creation of a “sewage-sludge compensation fund” (“Klärschlamm- Entschädigungsfonds). The existence of this fund is to be explained in the context of the German government’s recycling policy that promotes re-utilization of waste whenever this is economically reasonable and more environment-friendly than the elimination of the waste
. In this context, sewage sludge from purification plants meeting certain environmental standards, is used as a fertilizer in the agriculture
, be it that in fact the treatment plants have to pay farmers to accept the sludge
. 
Although the quality of the sludge is said to have improved, there is an increased concern about environmental effects, especially after the BSE and other food scandals
. Farmers, concerned about possible liability, thus became more reluctant to accept the sludge as a fertilizer. 


69. In order to improve the acceptance of the sludge by farmers, the Klärschlamm-fund was set up in 1999
. It is to provide compensation for personal and property damages and consequential losses caused by the agricultural use of sewage sludge. Any person, injured by the use of sludge qualifies for compensation, the farmer himself and his consumers. 
In the case of property damage, the first DM 1125 are not compensated. The maximum compensation per incident is about DM 5 million. The compensation scheme is a non-exclusive one. The victim has the right to exercise a claim under common law for the full damage or for the damages exceeding benefits received from the fund.  Remedies under tort law should not have been exhausted before filing a request for compensation.  
The fund is federal government fund, without legal personality, managed by the federal Department for Agriculture and Food production. It is financed by levies on  sludge distributed for agricultural purposes. A contribution of 20 Dm per ton is payable until the fund reaches 125 Million DM. Payments have to be resumed when the fund decreases below 100M DM. Should the fund be depleted, additional contributions up to 250 million DM can be called for.  

According to information received from the administration managing the fund, up to now, no claims have been filed against the fund.   

3. The withdrawal of groundwater 

70. The withdrawal of ground water causes movements of the soil, which may entail damage to the surface. The Dutch Groundwater act of May 22, 1981, provides for a compensation system, which is comparable to a public fund.  

If damage is caused to a property located in an area where the groundwater table is influenced by more than one point of withdrawal and, it is, in the opinion of a technical commission, impossible to determine within a reasonable period of time which withdrawal caused the damage, the provincial authorities compensate the damage
. In order to finance this compensation mechanism, the provincial authorities can establish a tax on the withdrawal of groundwater
.  

4. The Dutch air pollution Fund
. 

71.  A fund, the area of application of which is determined not by the type of operations creating the risk of damage, but by the environmental medium through which pollution is carried, is the The Dutch Air Pollution Fund. The fund was originally set up by the Air Pollution Act of November 1970 and is presently governed by art. 15.2-15.28 of the Environment Management Act (Wet Milieubeheer).  

The fund was previously financed by a fuel tax; presently by appropriations from the budget. It provides compensation for damages resulting from a sudden air pollution occurring above Dutch territory. Damages resulting from long-term exposure to ambient air- pollutants are excluded. 

The statutory basis for the intervention of the fund is very general: it compensates damages, which reasonably should not reasonably be borne or not be borne in full by the injured party. 

There is no legal right to full compensation. The administration of the fund has discretion to determine the amount of the compensation, as it considers fair.

No compensation will be granted for losses, which can be compensated from other sources. Damage to cars covered by all-risk insurance e.g., will only be compensated up to the deductible left uncompensated by the insurer. Health damage is generally not compensated as it is covered by social security.

The intervention of the fund is also subsidiary to the liability system. It will not compensate damages for which a third party can, without unreasonable delay or cost, be held liable in tart. If the source of the pollution is identified and there seems to be a reasonable basis to establish liability, the fund advises the claimant to address himself to the probably liable party. If, to the contrary, it is shown that a tort claim cannot be successful, or will entail unreasonable delay, the fund will compensate the victim without requiring him to go to court. 

The relevant statute does not specify the nature of the damage, which can be compensated. In fact, it is limited to damage to property and to economic loss resulting there from. Purely economic damage is not compensated.

Damages below 500 fl. are not compensated.

The fund is subrogated in the rights of the victim. Generally the fund does not find it  sufficiently practicable to exercise recourse. 

In practice, the cases dealt with by the fund are fairly limited. Generally they are related to crops and damages to car paint. 

Plans have been made with respect to the possible expansion of the fund into a general environmental fund
. They appear not to be carried through.

 B. Direct insurance with victims of environmental damages as third party beneficiaries.  

1. In general.   

72. A compensation mechanism, which obviously operates independently from tort law, is the first party insurance. Certain fairly generalized types of first party insurance, such as fire insurance may incidentally cover certain forms of pollution damages. 
The development of first party policies specifically covering environmental damages has been suggested, but not implemented as an instrument for the protection of the general public. There apparently is no demand. Furthermore, the danger of anti-selection would be obvious. In addition, there is the policy objection that the victims rather than the polluters would finance the compensation, which would contrary to a policy of cost internalization. The latter objection would be overcome if the polluter would pay for the cost of the first party insurance rather than the person exposed to pollution damages. 
The Swedish and Finnish Environmental Damage Insurance, which has already been described above in so far as it covers damages in the event of insolvency, is an example of a direct insurance against pollution damages for the benefit of a third party
. Our attention goes also to the Dutch Milieuschadeverzekering, which provides operators of industrial installations with protection against losses resulting from soil and water pollution on their own premises and which also covers, irrespective of liability, damage suffered by their neighbors. 
 

2. Sweden and Finland: EDI

73. The major features of the Swedish Environmental Damage Insurance have already been described in the chapter regarding the alternative guarantees. We should bring to memory here that this insurance not only covers the case of insolvency of the operator taking out the policy. It also provides compensation where the liability suit is time barred or the source of the damage remains unidentified. In this sense EDI is also an alternative to liability itself. 

In so far as it covers pollution damages from unknown sources, it cannot successfully work unless the insurance is offered by one single insurer or by a pool of insurers, as the victim would otherwise have to identify the insurer who has to provide coverage – and therefore also the source of the pollution. 
In Sweden, a consortium of five domestic insurers managed the scheme until 1998. Since January 1st 1999 AIG is the insurer, under an agreement with the government for a three-year period. The broker Marsh collects the fee. In Finland, the creation of the Environmental Insurance Centre, in which all EDI insurers participate, solves the problem. 
 

3. The Dutch Milieuschadeverzekering
 

74.  As of January 1998, the Netherlands environmental pool introduced on the Dutch market
 a new environmental damage insurance (Milieuschadeverzekering).  The policy provides cover for clean up costs on the policyholder’s own site as well as on the site of neighbors. It has attracted much attention in the legal littearture
.

A first objective of the new policy is to concentrate in one adequately drafted policy the cover for various forms of environmental damage, previously and more or less incidentally provided by a variety of policies such as fire insurance, car insurance, environmental liability insurance, business liability insurance and marine insurance. Cover for environmental damage thus is removed from the traditional policies, including the general liability policy. Only the risk of civil liability for bodily injury caused by environmental impairment and for property damage as a result of air pollution will still be covered under the general liability policy.
Furthermore the policy reflects the insurers’ unease with the continuously expanding the scope of environmental liability. The cover for damage to third parties now is organized independently from the concept of liability, through a direct insurance for benefit of third parties, which allows the insurer better to control the limits of his obligations.   

75. The policy provides cover for the clean up costs of pollution at the insured’s site or at the site of a third party directly and solely caused by an event that occurred at the insured site and is covered under the policy. The policy is on claims made basis: the occurrence that caused the pollution, must have taken place during the period of insurance. Claims have to be filed within one year after the occurrence of the insured event. No cover is provided for environmental damage caused before the starting date of the insurance. Damage resulting from the insured's gross negligence is also excluded. The compensation comprises - within the limit of the sum insured - the actual costs of the clean up-operation, including salvage costs, costs of preventive removal of debris or asbestos, costs of reparation of damage to roadways and plants insofar as resulting from the clean-up operation, the clean up costs and the damage caused by the clean-up. As indicated, the policy does not cover the civil liability of the insured. 
The new policy is an umbrella policy. There are separate modalities of cover for a fixed installations or temporarily worksites on someone else’s premises (on an ongoing or on a project basis). For fixed installations, there are three types of cover, from basic (environmental damage caused by fire, explosion and lightning) to an al–in cover providing cover for all environmental damage.
A separate policy has been developed for gas stations. 

76.  Most interesting is that the policy also provides cover for property damage, suffered by a third party as a result of soil and/or water pollution on the insured site or from a clean-up operation. As indicated before, the policy is not a liability policy, but can be analyzed as a direct insurance, with a separate um insured for the benefit of third parties
. In the event of damage to the neighbors, the latter may address the EDI-policy of the operator without first having to establish his liability. The neighbor does have to prove the causal link between his damage and an event occurred at the site of the insured and covered under his EDI-policy. Remedies under tort law thus do not have to be exhausted before having access the EDI policy. However, in order to exercise the right to compensation under that policy, the third party presently will need the approval of the insured: “claims to compensation under the policy only arise by virtue of a written statement to this end by the policyholder to the insurer” (art. II.2.1). Normally, it will not be in the interest of the latter to deny approval as he will in that case face a liability claim, which may not be covered under his general liability insurance policy. Nevertheless this measure that weakens the usefulness of the policy. 
The existence of the EDI policy does not affect the possibility of the neighbor of having recourse to liability law. However, by claiming under tort law, he exposes himself to the risk of insolvency of the polluter. The later may not be covered for environmental liability by his general liability policy. In any event the environmental damage policy will provide the policyholder with only very limited benefits in the event of liability. Thee is a cover for legal defense costs in two cases: when the third party - despite the written declaration of the polluter/policyholder to give him access to the environmental damage policy – takes from the outset the road of a liability claim and when the third party, not having been fully compensated under the EDI-policy, brings a liability claim against the insurer. Further, when the third party makes the initial choice for a liability claim and succeeds in holding the polluter liable, the EDI-policy will provide coverage –within the limits of the EDI policy- to the polluter as if the third party had addressed the policy.
On the basis of subrogation, the insurer is entitled to recourse against any party - other than the polluting policyholder - liable for the damages compensated under the EDI-policy.

77.  The Milieuschadeverzekering is an interesting development that allows the insurers to get a better grip on the scope of the cover they provide in the event of soil and water pollution. It may also de facto satisfy the needs of operators of industrial installations and their neighbors. Practice will have to show to what extent the policyholders still will be faced with liability suits. As an instrument for the protection of the general public, it seems however unsatisfactory as the conditions of cover are exclusively determined by the insurer.   

D. Direct compensation by the state  

78. The ultimate alternative to liability in the event the polluter is not identified or not liable, would again be the direct compensation of certain types of damages by the authorities, not from funds financed through levies but from general means. 
There seems to be no legislation specifically providing for such form of compensation.  
Nevertheless, health damages caused by pollution from unknown sources are compensated by social security. In certain cases, governments may further be under the, political and moral, rather than legal obligation to use general resources to provide some relief for victims of pollution disasters. 
 


�  Alternative compensation mechanisms for damages. The Nordic countries Denmark, Finalnd, Norway, Sweden. Common report and national reports, XIth World congres. New York 22-25 October 2002,  Dansk Selskab for Forsekringsret, Copenhagen, 2001, 191


�  AIDA Working party on pollution and insurance (presently, AIDA-Working party on liability and insurance for pollution, products and new technologies), special study X. The general report and a number of national reports were published in Studies in pollution liability and insurance, II, 1990, 1-53. The text of the general report by H. Bocken was also published in T.M.A., 1987/4 83-87 and 1988/1 3-10. A new study on the subject was initiated in 1996, but not finalized as its topic was selected for the World congress. 


2. See more particularly: Mc Kenna & Co, � HYPERLINK "http://www.europa.eu.int/comm/environment/liability/civiliability_finalreport.pdf" ��"Study of Civil Liability Systems for Remedying Environmental Damage"�, London, � HYPERLINK "http://www.europa.eu.int/comm/environment/liability/background.htm" ��http://www.europa.eu.int/comm/environment/liability/background.htm�; C. Clarke, Update comparative legal study, 2000, http://www.europa.eu.int/comm/environment/liability/legalstudy_full.pdf;�J. Boyd, A market - based analysis of financial assurance issues associated with U.S. Natural resource damage Liability, � HYPERLINK "http://www.europa.eu.int/comm/environment/liability/insurance_gen_finalrep.pdf" ��http://www.europa.eu.int/comm/environment/liability/insurance_gen_finalrep.pdf�; �M. Faure and David Grimeaud, Financial assurances issues of environmental liability, � HYPERLINK "http://www.europa.eu.int/comm/environment/liability/insurance_us.pdf" ��http://www.europa.eu.int/comm/environment/liability/insurance_us.pdf�; �H. Bocken, E. de Kezel and K. Bernauw, Limitations of liability and compulsory insurance under the protocol on liability for transboundary movements of hazardous waste and other waste, Report prepared at the request of the Secretariat of the Basel convention in connection with the preparation of the Protocol on liability and compensation of damage resulting from the transboundary movement of hazardous wastes and their disposal, � HYPERLINK "http://www.basel.int/Protocol/Report%20financial%20limits.pdf" ��http://www.basel.int/Protocol/Report%20financial%20limits.pdf�. 


� The relevance of the topic is illustrated by the prominent place which it has in the negotiations presently going on for the preparation of a number of international instruments (a.o. the E.U. proposed directive on environmental liability with regard to the prevention and remedying of environmental damage (COM/2002/0017 final - COD 2002/0021 , O.J., C 151 E , 25/06/2002 P. 0132 – 0145); the draft protocols on civil liability for transboundary damage caused by hazardous activities within the scope of the Helsinki Conventions on the protection and use of Transboundary �Watercourses and International Lakes and on the transboundary effects of Industrial Accidents (Industrial Accidents Convention), and the Draft Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty.


� See M. Faure and D. Grimaud (note 2 , 150 ff.). 


�  International liability conventions imposing financial security such as the HNS, CRTD and CLC generally recognise a direct action against the guarantor. 


Under national law, the practice varies. In a limited number of countries, such as Belgium, the direct action is the general rule in land liability insurance. In transportation insurance, the direct action, however, is fairly common. In common law countries, the principle is that the insurer who pays, reimburses the liable party what he has paid the victim. The rule however is softened by giving the victim a direct action against the guarantor in the event of insolvency of the liable party. In the US, a broad direct action is recognized under major US environmental liability laws. Under OPA (sect. 1016, f, 2, c, 33 U.S.C., §2716) claims by the United States for removal costs and for damages may be brought directly against the guarantor. This is also the case under CERCLA ( § 108, c, 42 U.S.C., § 9608 (c).  Under RCRA the action can be brought against the guarantor in the event of bankruptcy or insolvency of the liable party (42 USC Sec. 6924, t). See H. Bocken, E. de Kezel and K. Bernauw (note 2), 37 and Boyd (note 2), 37. 


� The issue of defenses available to the insurer is separate from the issue of the direct action. The insurer normally can invoke the defenses that the liable party can invoke against the victim. In the event financial securities are rendered compulsory, it is not uncommon to broaden the victim's right by not allowing the insurer to oppose against the victim all the defenses the insurer might have opposed against the insured himself, on the basis e.g. of the insurance contract or principles of insurance law. One may take a middle road by allowing the insurer to invoke the willful misconduct of the liable party. The same solution is adopted in the HNS Convention (art. 12, 8), in the CLC Convention (art. VII) and in sect. 108 CERCLA.


� This is often the case in Belgium. See Milieu & verzekeringen, BVVO Brochure, 2002, 70 ff 


� See the activities and publications of the AIDA Working Party on Pollution and Insurance, from 1979, a.o., Insuring environmental risks (K. Davidson and W. Pfennigstorf, ed.), London, 1986;Aida studies in pollution liability and insurance (W. Pfennigstorf, ed.)1986; Studies in pollution liability and insurance (H. Ullman and C.M. Roos, ed.), Stockholm, 1990; Pollution law and insurance (A. Fitzsimmons and W. Janusz, ed.), Kluwer Law international, 1997. 


� This paragaph is based on H. Bocken, E. de Kezel and K. Bernauw (note 2), 30 ff; Clarke (note 2). 


� The information which follows is based on the studies by H. Bocken, E. DE Kezel, K. Bernauw,  J. Boyd, C. Clarke and McKenna, quoted in note 2. 


� According to the Regulation nr. 259/93/EEC of February 1, 1993 every shipment of waste covered by the regulation must be covered by a financial guarantee or equivalent insurance intended to cover the costs of shipment, of any necessary reshipment, and of alternative disposal or recovery in the event that the consignment cannot be completed.  


� The directive1999/31/EC of 26 April 1999 (art. 8) requires as conditions for obtaining a permit: (iv) adequate provisions, by way of a financial security or any other equivalent, … to ensure that the obligations (including after-care provisions) arising under the permit issued under the provisions of this Directive are discharged and that the closure procedures required by Article 13 are followed. 


� A number of reasons justify a separate treatment of the guarantees covering direct obligations under environmental law, respectively liability for damages. The money needed for safety measures must be readily available whereas  compensation on the basis of liability law may be provided only after lengthy tort procedures.  The usefulness of liability insurance is doubtful with respect to the cost of ex officio measures taken in order to remediate the non-performance of environmental law obligations. Indeed, liabilities incurred as a result of a willful act or the violation of a statutory obligation are normally not covered by liability insurance. On the other hand, the cost of ex officio measures remediating the non-observation of environmental obligations can also be dealt with under liability law. 


� CLC (International Convention of 27 November 1992 on Civil Liability for Oil Pollution Damage), art. VII: “insurance or other financial security, such as the guarantee of a bank or a certificate delivered by an international compensation fund ….;  An identical clause is found in Bunkers Convention (International Convention of 23 March 2001 on Civil Liability for Bunker Oil Pollution Damage), art. 7:   


� Convention of 1 May 1977 on Civil Liability for Oil Pollution Damage resulting from Exploration for and Exploitation of Seabed Mineral Resources (London), article 8:  “insurance or other financial security to such amount, of such type and on such terms as the Controlling State shall specify….”  


� CRTD (Convention of 10 October 1989 on Civil Liability for Damage Caused During Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels), art. 13,1. “insurance or other financial security, such as a bank guarantee; HNS (International Convention of 3 May 1996 on Liability and Compensation in connection with Carriage of Hazardous and Noxious Substances by Sea (London), art. 12: “insurance or other financial security, such as the guarantee of a bank or similar financial institution”. 


� Basel Liability Protocol (Protocol of 10 December 1999 on Liability and Compensation for Damage: “insurance, bonds or other financial guarantees”.  


� EU directive 95/18/EC of 19 June 1995 on the licensing of railway undertakings compels railways undertakings to be “adequately insured or make equivalent arrangements for cover…its liabilities in the event of accidents…


� Paris Convention of 29 July 1960 on Third Party Liability in the Field of Nuclear Energy, art. 10: “insurance or other financial security … of such type and terms as the competent public authority shall specify”; Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage, art. VII. “insurance or other financial security covering his liability … of such type and in such terms as the Installation State shall specify”. 


� Lugano Convention of 21 June 1993 on Civil Liability for Damage Resulting from Activities Dangerous to the Environment (Council of Europe), art. 12: “operators (are) … required to participate in a financial security scheme or to have and maintain a financial guarantee up to a certain limit, of such type and terms as specified by internal law…”.  


� Art. 16: “Member States shall encourage the use by operators of any appropriate insurance or other forms of financial security. Member States shall also encourage the development of appropriate insurance or other financial security instruments and markets by the appropriate economic and financial operators, including the financial services industry.”


� Some examples. The German Waste Disposal Regulation of 10th September 1996 requires disposal operators to provide for a sufficient insurance cover. In Belgium, the Flemish and Walloon Waste Decree equally require civil liability insurance. In the USA, RCRA § 3004 (a)(6) (42 USC 6924 (a)(6)) requires insurance, guarantees, surety, bonds, letters of credit, or qualification as a self-insurer (in the same sense, the Toxic Substances Control Act 40 CFR 761. Financial guarantees for waste disposal installations are also required under CERCLA, 108, but the necessary implementing regulations however have not been issued, as most installations are covered under RCRA. In Switzerland, Umwelthaftungsgesetz, art. 32b  requires a guarantee, in the form of insurance or other means, sufficient to cover all costs of closure, post-closure care and remediation.  


� USA: OPA, § 1016 33 USC § 2702. (Boyd, 23)


� USA : CERCLA § 9609 (42 USC 9607 (a)(1)) (Boyd, 23).


� The Netherlands: Besluit tanksstations milieubeheer 20 january 1994; besluit opslaan in ondergrondse tanks 1998); Denmark: contaminated soil act n° 370 of June 2, 1999, see Danish report and Clarke; USA: RCRA, subtitle I (Boyd, 50).


� An example is the German Environmental Liability Act (UHG), art. 18 and 19. The act imposes strict liability limited to 160 M DM for personal damages and property damages each. The act applies to a list of specified dangerous installations (Annex 1, based on the installations subject to permitting under the Federal Immissions Control Act). High-risk installations listed in a second annex (Annex 2) are required to hold financial security up to the specified limits. That financial security obligation has not been formally implemented, because discussions between the authorities and the German insurance market on this remain unresolved. On the other hand, German insurers have effectively developed new environmental impairment liability (EIL) policies covering the liabilities arising under the UHG. See Clarke, 43-44. 


� In the Netherlands: Environmental Management Act (art. 8.15); Luxemburg: act on listed installations of June 10, 1999; Switzerland, Umwelthaftungsgezetz, art. 59b. 


� For the US: Boyd, 50, Germany: Clarke, 44.


� The distinction between the systems that replace liability insurance and those that replace or complement the liability system is contested by the Nordic general reporter as being frequently largely formal (Bo van Eyben, o.c., 18). This may be the case if the systems are looked at from the viewpoint of the claimant. If one takes into account also the final allocation of the losses alternative compensation schemes often lead to a result which is substantially different than that reached under liability and liability insurance. In any event, the distinction reflects the use of the different legal instruments.   


� Lag om miljöskadeförsäkring, sect. 6, Scandinavian report, 319.


� Codification of environmental law. Draft decree on environmental policy, prepared by the interuniversity commission for the revision of environmental law in the Flemish region (H. Bocken and D. Ryckbost, ed.), Kluwer Law International, 1996, art. 9.1.24, p. 106. 


� See M. Faure and D. Grimaud (note 2), 189.


� See Belgian report p. 107


� Law of 10 January 1977 regarding the compensation of damage caused by the winning and pumping of groundwater; Royal Decree of 6 December 1978 implementing the provisions of the Law of 10 January 1977 regarding the groundwater compensation fund. In the context of constitutional changes, the groundwater extraction became a regional matter. See the decree of the Flemish region of 24 January 1984 regarding measures on  groundwater management and the decree of the Walloon region of 11 October 1985 regarding the compensation of damages caused by the winning and pumping of groundwater.


� Following the federalization of the country, the Federal Fund has been abolished by Royal decree of October 15, 1991. Similar funds have been created at the level of the Flemish and the Walloon region (Flemish decree of January 24, 1984, art. 20, Decree of the Walloon council of October 11 1985.) The Walloon fund has been actually set up, the Flemish not


�. Belgian report, 97. H. Bocken, “Het proces zonder einde: aansprakelijkheid voor schade veroorzaakt door grondwaterwinning en bronbemaling, T.P.R., 1995, 1653. From the inception of the fund until 1991, 11 claims had been dealt with by the fund. In view of the limited expenses of the fund, the contributions could already be reimbursed in 1983.


 


� Eerste Kamer, 2001-2002, 26 219, art. 134. The parliamentary discussions on the fund are reprinted in T.M.A., 2002/3, 77 with a note by J.M. Van Dunné.  


� See e.g. Basel liability protocol, art. 14.


� See J. Boyd, 24, 50.


� GAO/RCED-88-2, 34.


� other acceptable techniques are: insurance, corporate guarantee, combination of insurance and financial test, combination of insurance and corporate guarantee (GAO/RCED-88-2-33).


� Boyd, 32. 


� In Belgium, examples are found in the Walloon decrees with respect to landfills and waste operators.  Decree of July 1987, art. 28; decree of April 9, 12992, art. 32, d


� The European Directive 73/239/EEC of July 24, 1973, e.g., imposes insurers to maintain, in addition to the technical reserves necessary to meet their underwriting liabilities, a supplementary reserve, known as solvency margin, which offers protection against business fluctuations and a minimum guarantee fund below which the solvency margin should not descend.


� Thus art. 15 of the directive mentioned in the previous note determines the nature of the assets which may be used to cover technical reserves (art. 15) . The solvency margin shall correspond to the assets of the undertaking, free of all foreseeable liabilities. One third of the solvency margin shall constitute the minimum guarantee fund. In principle, the free disposal of the assets of the insurance undertaking shall not be restrained, except in so far as the nature of the assets covering the technical reserves is concerned and in the event the obligations imposed by the directive are not abided by.


� See further, H. Bocken,  “La couverture des risques lies à la gestion des déchets”, in L’ enterprise et la gestion des déchets (R. Andersen, J. Malherbe, F. Ost, ed.), Bruylant, 1993, 342. 


� Under the Belgian mining legislation, the owner of the surface who suffered damages as a result of the movement of the soil has a lien to guarantee his claims for damages when a concession is terminated (see further H. Bocken, previous note, 342). 


� Dirix, E en Decorte, R., Zekerheidsrechten, Kluwer rechtswetenschappen, 1990, 298. 


� See e.g. the Paris nuclear convention, art. 10, c; CLC, art. 12, 9; CRTD, art. 13, 3; Basel liability protocol, art. 14, 2.  


� In Belgium, see the Walloon waste decree. H. Bocken (note 46), 346


� See Belgian report, 105. Law of july 12, 1939, coordinated by Royal Decree of February 3, 1939, as amended.


� The International Convention on civil liability for oil pollution damage, e.g;, provides in art. V for a depostit of a sum or a bark-guarantee or other guarantee considered adequate the Court.


� As of 1994, mining operations have ended in Belgium. However, Article 58 of the coordinated laws on mining remained applicable. In 1994, in the context of the regionalization of the country, the mining guarantee fund was dissolved.  In the Flemish part of the country, liability for mining damage can still arise. In order to make a final liquidation of the mining companies possible, the decree of December 19, 1997, created a corporation N.V. Mijnschade en Bemaling Limburgs Mijngebied” to which assets were transferred and which assumes the liability of the former operators. At the same time a change in the general rules on prescription (20 years after the damaging event) limits the possibility of future liability claims.


� Swiss nuclear energy law of October 6, 1978 art. 11 and implementing decree of December 5, 1983. See H. Bocken, D. Ryckbost en S. Deloddere,  Aansprakelijkheid en financiële zekerheden, in Voorontwerp milieubeleid, Die Keure, Brugge,1995, 953.


� See e.g. R.C.R.A., 42 U.S.C.A, 6924 (t). 


� See e.g. in Belgium in the Flemish region: Vlarem II art 121 (bank guarantee; landfills) and Vlarebo art. 39, § 1 (bank guarantee becoming due upon production by the supervisory authority a decision to carry out response measures). 


� In Belgium, in the Walloon region, the decree of October 27, 1988 on quarries, art. 16, requires a joint suretyship.


� Belgian report, 54. 


� See Belgian report, 105


� see above nr. 


� Eerste Kamer, 2001-2002, 26 219, art. 134. The parliamentary discussions on the fund are reprinted in T.M.A., 2002/3, 77 with a note by J.M. Van Dunné.  


� P. L. 96-510, 42 USC 9601-9657.  See in general, C. N. Johnston, Legal aspects of soil pollutionn and decontamination in the Unites States, in R. Seerden and K. Deketelaere, Legal aspects of soil pollution and tdecontamination in the EU member states and the United States, Intersentia, 2000, 417 ff. 


� In addition, many individual states have set up state superfunds.�


� 42 USC. 9604.


� 42 USC. 9607.  


� 42 USC 9606.


� Clarke( note 2), 72


� 42 USC 9611.


� Clarke (note 2), 71


� 42 USC § 6991 b


� Soil clean up decree of Februari 22, 1995.


� Loi 75-633 15 juillet 1975, relative à l'élimination des déchets et à la récupération des matériaux, 


Article  22-3, modifié par Loi 97-1269 1997-12-30 art. 104 JORF 31 décembre 1997.


� Altlastensanieringsgesellschaft Hessen. Act of June 6 amending the Hessen waste act, 1989, art. 22. 


� Gesellshaft zur Altlastensanierung in Bayern, created through an agreement between the State and an industry association. .


� See Eva Ulvefeldt, Environmental damage, in Swedish report (Mats Magnusson),191. 


� See Finnish report, Nordic reports (previous note), 115.


� Art. 64 – 68 of the Environmental Protection Act (1969:387). An English translation was published in Ministry of the environment, Swedish environmental legislation, Stockholm, 1990. The scheme is further elaborated in the Ordinance on environmental damage insurance and a government decision of May 25, 1989, approving the conditions for environmental damage insurance


� Available at http://www.environ.se


� Lag om miljöskadeförsäkring, published, 317.


� Annex B, § 1. The conditions of the agreement with AIG appear not to be published.


� Swedish report.


� C. Oldertz, Swedish environmental damage insurance. A new concept of insuring personal injuries or property damages, caused by environmental disturbances and U. Andersson, The Swedish environmental damage insurance. Viewpoint of the government, in Insurance of environmental damage, reports presented at a conference held in Ghent in 1989 (Insurance of environmental damage, Story scientia, Brussels, 1991, 363 and 385; H. Bocken, Sytèmes alternatifs pour l'indemnisation des dommages dus à la pollution, R.G.A.R., 1990, nr. 11.698 et 11.714, nr. 36. M. Faure and D. Grimeaud (note 2), 154. 


� Information provided by Mr. Schipper, director of the fund.


� 15 USC §3901. 


�  A guide to the 1986 liability risk retention act. A special reprint from the risk retention group directory & guide. http://www.americanequestrian.com/legal/rrg1986.htm.


� Faure (note 2), 194; H. Bocken, E. De Kezel, K. Bernauw, (note 2), 31 and references. 


� The liability cover provided by commercial marine insurers is limited, mainly to part of the damages resulting from collisions ("hull" cover). This coverage was also influenced by pollution concerns: an exclusion was incorporated relating to damages "arising from pollution or contamination of any real or personal property or thing whatsoever (except other vessels with which the insured vessel is in collision or property on such other vessel)": clause 8.4.5. and 6.4.5. (3/4 Collision Liability) of the Institute Time and Voyage Clauses.





� Under a Commission decision of 16 December 1985. M. Faure and D. Grimeaud (note 2), 195.


� AEN-NEA, Liability and compensation for nuclrar damage, OECD, Paris, 1994, 82; T. Vanden Borre, Dekking van het nucleaire risico op nationaalrechtelijke basis of via internationale verdragen: de Verenigde Staten versus Europa? In, Grensoverschrijdende milieuproblemen: uitdagingen voor de nationale en internationale rechtsorde (K. Deketelaere, M. Faure, G. Verhoosel, ed.),  Intersentia, 1998, 453. 


� In case of contractors of the Department of Energy, the government provides full indemnity, up to the limit for private parties.


� T. Vanden Borre, Dekking van het nucleaire risico op nationaalrechtelijke basis of via internationale verdragen: de Vrenigde Staten versus Europa? In, Grensoverschrijdende milieuproblemen: uitdagingen voor de nationale en internationale rechtsorde (K. Deketelaere, M. Faure, G. Verhoosel, ed.),  Intersentia, 1998, 469


� H. Bocken, TMR, 88/1, 6. 


� The limit of indemnification payable to the ship owner was 33 SDR for each ton of the ship's tonnage, or 5.667.000 SDR, whichever is less (Fund Convention 1969, art.2b, art. 5). This indemnification is not due if the damage results from the willful misconduct of the owner himself. The same applies if the ship, as a result of the personal fault of the owner, did not comply with the requirements laid down in a number of maritime conventions.  


� Unless the incident was caused by the recklessness or willful misconduct of the owner CRISTAL (1982), clause IV


� Altlastenfonds


� Abfallentsorgungs- und altlastensanierungsverbandgesetz of June 21, 1988


� Energi-Debat, April 1996. Translation of the special edition of the Danish Petroleum Industry Association’s magazine “Energi-debat”;


� See NEA Issue Brief. International nuclear third party liability. 1993, nr. 4, 


� Brussels Convention, art. 2 (a) (i).


� The Brussels Convention relating to civil liability in the Field of Maritime Carriage of Nuclear Material of 1971 ensures the coordination between the nuclear and transportation treaties by relieving from liability any person who would be liable under a transportation treaty in the event the operator of the nuclear installation is liable for the materials.


� Parties to the Joint Protocol are treated as parties to both conventions. The liability of the operator and the amount of liability are still determined by the convention, which covers the state where the operator’s installation is located


� The Paris convention does not define the notions of damage and causality, which thus are left to national law. The Convention on supplementary compensation for nuclear damage of 1997, however, provides a definition of nuclear damage and specifically addresses the issue of environmental damage (art. 1, f ). As in the maritime conventions, loss of income resulting from impairment of the environment and the cost of restoration measures are covered. Natural resource damages as such are not compensatable


� Paris convention, art. 9. National law can exclude the exemption for incidents caused by natural catastrophes can be excluded by national law. 


� Or his insurer or guarantor if a direct action is possible or the state id the damage exceeds the limit of liability of the operator. 


� Paris convention, art. 6, f;


� Art. 3 (b).


� Not including interests. Brussels Convention, art. 3 (f).


� The implementation in Italy is described in the Italian report, 


� AEN-NEA, Liability and compensation for nuclear damage. An international overview, OECD, Paris, 1994, 84


� Loi nº 99-245 du 30 mars 1999 art. 1 Journal Officiel du 31 mars 1999


� The original conventions are from 1969 and 1971. They have been substantially amended by protocols of 1992. The 1992 conventions entered into force in 1996.


� International Tankers Owners Pollution Federation, Tanker Owners Voluntary Agreement Concerning Liability for Oil Pollution.


� Oil Companies Institute for Marine Pollution Compensation, Contract Regarding an Interim Supplement to Tanker Liability for Oil Pollution.


� The International Tankers Owners Pollution Federation, Ltd, Newsletter, February 1987.


� Technically, there are two separate funds, one under the 1971 convention, one under the 1992 convention. The 1971 convention ceased to be in force on 24 May 2002 and does not apply to incidents occurring after that date. See The international Oil Pollution Compensation Fund. Explanatory note prepared by the 1992 Fund Secretariat. See also Singapore report.


� On August 1, 2002. The information on the amounts has been taken from the Explanatory note by the Fund secretariat (previous note).


� See especially the US report.


� 33 U.S.C. 2701. For claims regulations, see 33 CFR Part 136


� The Federal Water Pollution Act, The Trans-Alaska Pipeline Authorization Act, Deepwater Port Act and Outer Continental Shelf Lands Act.  


� US $49.3 million (or 79%) of the Fund's revenue in 1999, and $62 million (or 22%) in 2000.


� 33 U.S.C. §2715(b)(2).


� Including one of $5 million one of $2.3 million U. S" and seven between 1 and 2 million $US.


� Damages caused by the falling of waste products are excluded. Regulation of 5 November 1998, art. 2. 


� Waste decree of 27 JUNe 1996, regulartion of 5 November 1998.


� Levied in accordance with Decree of 25 July 1991 on the taxation of waste


� Regulation of 5 November 1998, art. 6. 


� See the German report. See also H. Baumann, Versicherungs-, verfassungs- und europarechtliche Probleme monopolistischer Entschädigungsfonds, dargestellt anhand des gesetzlichen Kla¨rschlamm-Entschädigungsfonds. VVW, Karlsruhe, 1998.


� Düngemittelgesetz (DüMG), art. 9.


� K. Holm-Müller, Die Bedeutiung des Kreislaufwirtschaftsgesetzes für die landwirtschaft, http://www.lwf.uni-bonn.de/hst/archiv52/VORTRAG


� Of a production of 2,2 million Ton sludge, 45% was in 1998 used in agriculture. http://www.umweltfibel.de/lexikon/k/lex_k_klaerschamm.htm


� 30-40 Euro ton. See previous note. 


� See F. Vorholz, “Frisch und giftig auf den Tisch”, Die Zeit, 06/2001 


� Klärschlamm-Entsädigingssfondsverordnung.  Previously, a voluntary fund of 64 Million MDM was operated by the industry. 


� Art. 40.


� Art. 48.


� See for a critical appraisal, M. Faure, T. Hartlief, M. Hertogs, Evaluatie van het fonds luchtverontreiniging, Milieu en recht, 2000, nr. 3.


� P. de Putter and J. Verschuuren, Een milieuschadefonds in Nederland, milieu en recht, 1995, nr. 5; E. Hulst, De werkelijkheid rondam een algemeen milieuschadefonds. Een commentaar, TMA, 1995, 167. 


� In other areas, the direct insurance for the benefit of a third party has, in certain countries, become a relevant alternative to liability insurance. The Belgian act on industrial accidents of 1971, e.g., replaces the strict liability of the employer for industrial accidents by a compulsory accident insurance to be taken out by the employer for the benefit of the employees. At the same time an action in tort against the employer and the co-employees is precluded except if the damage is caused with intent or gross negligence; other third parties remain fully liable in tort. The industrial accident insurance does not provide full compensation: there is a ceiling on the compensation for loss of income; there is no compensation for pain and suffering. Another meaningful example of an accident insurance taken out for unknown third party beneficiaries in Belgian law, which, however, leads to full compensation, is found in the Belgian legislation on motorcar insurance. Art. 29 bis of the act, as construed by a large part of the legal authors, introduces accident insurance for the benefit of traffic victims other than the drivers of motor vehicles. The new system provides full compensation and does not preclude recourse to tort law. As is shown in the part of this report on personal injury, compulsory accident insurances providing full compensation taken out by potentially liable parties for the benefit of potential victims are common in Scandinavian countries in the area of medical and pharmaceuticals accidents.  


� See the Dutch report. 


� According to the annual report 2000 of the Insurer’s association, the portfolio of the Netherlands Environmental Pool contains approximately 33,000 policies.


� See e.g. J.H. Wansink, Verzekering en milieuschade als gevolg van vervoer/opslag van gevaarlijke stoffen, TMA, 1999, 77; C.A. Janssen, Aansprakelijkheid voor milieuschade en financiële zekerheid naar toekomstig recht: nieuwe oplossingen. Nederlands recht in L.F. Wiggers-Rust and K. Deketelaere, Aansprakelijkheid voor milieuschade en financiële zekerheid, Die Keure, 1998, 111; N. Frenk, De directe schadeverzekering als vervanging van aansprakelijkheid, NJB, 1999, 1547.


� In any event, the policyholder is not entitled to the sum insured on behalf of third parties should the sum insured on his behalf appear not to be sufficient to cover his losses. 






2

