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In the Argentine Republic, most of the compensation schemes for third party damages depend on diverse forms of the liability insurance. Some are compulsory while others, the great majority, are voluntary. Since the focus is upon systems not constituting liability insurance, reference can only be made to some exceptional cases, specially certain support funds which operate either as a back-up in case the victim exercises recourse or as solvency guaranty for those cases where the organs previously established to handle such situations have exceeded their material possibilities or are liquidated or are not capable of fulfilling their specific purpose.

1) Firstly, a mechanism of legal origin can be mentioned. It is part of a law that deals with the consequences of accidents or illnesses suffered as a result of one's own work. It is the Guaranty Fund created by the Law of Work Risks No 24.557, section 33.

a) Section 1 of this rule stipulates that fund resources shall be used “to pay benefits in case the employer is declared insolvency by the court”.

The function of this fund is specifically related to the employer’s insolvency. The question of law refers to this circumstance and, to such effect, it established certain conditions or requirements to be granted the sums corresponding to this support: beneficiaries or, in this case, the A.R.T. -Aseguradora de Riesgo de Trabajo- (Work Risk Insurer) “shall take every necessary step to fulfil the decision and obtain the court declaration of the employer’s insolvency”.

This Guaranty Fund is administered by the Superintendency of Work Risks.

The Resources of this fund shall come from:

1. Contributions made as penalties to employees due to failure to fulfil the rules on work damages, hygiene and security;

2. Funds recovered by the Superintendency of Work Risks of insolvent employers;

3. Return on investment of the Guaranty Fund resources;

4. Funds transferred to the Superintendency of Work Risks;

5. A contribution made by self-insured employers as fixed by the National Executive;

6. Legacies received from third parties.

The law adds that, should there be any excess, or any legacies should have been made, such funds shall only be used to support research or training activities, publications or advertising campaigns to prevent and eliminate unfavourable impacts on workers’ health.

d) On the other hand, section 34 of Act No 24.557 establishes the Reserve Fund of the Work Risk Act. Its resources are used to pay or contract the services provided by the Work Risks Insurance Companies which they may have ceased to pay due to their winding up. This Fund shall be administered by the Superintendency of Work Risks of the Nation and will consist of the resources provided by law and contributions made by ARTs, which shall be annually fixed by the National Executive.

II) Other forms of attending the damages caused to third parties, not included in the liability insurance, are certain funds created under the form of mutual non insurance companies.

In this regard, there can be found certain procedures of mutual assistance under the form of subsidies or specific services related to the claims made by third parties.

This is the case, for instance, of Decree-Law No 5413/58 on the medical colegiation in the Province of Buenos Aires. Its section 34 item “g” stipulates that matriculated medical professionals are entitles to requesting defence in those cases where, as a consequence of the exercise of their profession, a civil or criminal suit is brought against them. They are also entitled to requesting the cover of the Professional Assistance Fund in case of any suit against the medical doctor as a consequence of the professional liability assumed.

Act No 12.043, section 1, item 17 of the Province of Buenos Aires establishes the promotion of the use of professional assistance funds which, based upon the principle of co-operation and its mandatory character, impose compensation in the case of eventual legal suits as a consequence of circumstances derived form the exercise of the profession and the realisation of medical acts.

The Professional Solidary Assistance Fund was also created. Pursuant to its regulation, the Fund will cover any risks generated or derived from the medical activity of any matriculated professional including action costs, fees and eventual compensation in civil or criminal actions related to medical actions, provided there is no fraud or gross fault in the action.

This Fund will be made of the contributions made by matriculated professionals as fixed during the annual board meeting. The rule mentioned adds, in its section 6, that the fund shall not cover legal claims acknowledging that the professional has committed a crime or has acted with tortious intent or gross fault: a) The commission of a crime, either in action, omission or omission of means, as a result of the medical activity, if there exists intention of inflicting damage; and all acts made outside usual standards, according to the legislation in force.

The professional sued or denounced shall communicate the Medical Association the existence of the actions generating the claim within 48 working hours after notice is made or has taken knowledge of the situation. In this case, the notification date shall be the date mentioned in the notice made to the medical doctor or the communication received by the police or court authority. The Association member shall be assisted by the professionals appointed by the Association.

The representation of a matriculated doctor in a legal action shall be carried out by a lawyer of the Medical Association or any other lawyer appointed by the doctor. The appointment made by the doctor involved of other law professionals shall cause the immediate exclusion of all benefits granted by the regulation. The doctor shall neither be able to acknowledge or accept the facts he is being sued for, yield to the plaintiff’s claim or made any transaction or conciliation whatsoever. The cover offered by the Solidary Assistance Fund to the professional is personal and not transferable; thus the medical doctor commits himself not to oppose it to a third party, under penalty of termination of the benefit. The regulation further explains that the Fund assumes no obligation before third parties for the eventual liability of its beneficiaries.

Should a decision be taken against the matriculated doctor, the Fund Technical Board shall decide if assistance is to be provided. The professional involved is never granted the benefit automatically.

Mutual Assistance Funds between medical professionals exist in other provinces with analogous characteristics.

The funds analysed are indirectly used to compensate the damages caused in car accidents only if the damage or death is the consequence.

