Alternative compensation mechanisms for damages other than those caused by automobile accidents 

Questionnaire prepared for the AIDA World Congress   20-24 October 2002, New York

Australian response by Geoff Masel

General introduction

Australia has a federal constitution.  Alternative compensation mechanisms are the subject of the laws of the Commonwealth of Australia, each of the six States and two territories.  It would be impractical to answer the questionnaire with respect to each of the nine jurisdictions involved.  I have accordingly concentrated on my own Victorian jurisdiction with reference to other jurisdictions where necessary.

The main areas on which there are alternative compensation mechanisms for damages other than those caused by automobile accidents are:

1 Industrial accidents

2 Compensation for victims of crime

3 Funds to protect the victims of professional malpractice

4 New developments in medical malpractice litigation.

1 Industrial accidents

A
Not only does each State have a separate compensation mechanism for employees injured in industrial accidents but the mechanisms themselves are subject to frequent change.  Nevertheless it is possible to distinguish three main models:

· No fault model.  Under this model injured employees have no access to common law damages but are in receipt of statutory benefits.  There are great variations between States in the benefits allowed.

· The common law model.  In addition to statutory benefits, employees have an unrestricted right to claim common law damages.

· There is a hybrid model whereby for the short term the employee receives statutory benefits but has an additional right to claim common law damages in the event of serious injury.


There are also variations between the States in respect to responsibility for payment of compensation.  The following are the main illustrations.

· A statutory authority performs all the functions of an insurer.

· A statutory authority receives the premium and is responsible for the payment of claims but appoints private insurers as agents to deal with premium collection, claims and funds management.

· Schemes are administered by licensed insurers who are appointed by a statutory authority.


It can be seen that in all schemes there is a statutory authority which bears an area of responsibility.  However, most schemes allow major employers to be self insured.

B
In answering the questionnaire in respect of industrial accidents I will respond in respect of Victoria only.

1 Name of the alternative compensation scheme - 

Accident Compensation Act  1985

2 Describe in general the compensation mechanism and indicate its function, taking into account the indications given in the introduction.  What are the policy objectives of the scheme.

The scheme is one which provides short term statutory benefits on a no fault model but with a preservation of common law damages in the event of serious injury.  The scheme is operated by a statutory authority which appoints private insurers as agents to fulfil functions such as premium collection and claims management under the supervision of the statutory authority.

The objectives of the scheme as stated in the legislation are -

(a) to reduce the incidence of accidents and disease in the workplace,

(b) to make provision for the effective occupational rehabilitation of injured workers in their early return to work,

(c) to increase the provision of suitable employment to workers who are injured to enable their early return to work,

(d) to provide adequate and just compensation to injured workers,

(e) to ensure workers compensation costs are contained so as to minimize the burden on Victorian businesses,

(f) to establish incentives that are conducive to efficiency and discourage abuse,

(g) to enhance flexibility in the system and allow adaptation to the particular needs of dispirited work situations,

(h) to establish and maintain a fully funded scheme,

(i) in this context, to improve the health and safety of persons at work and reduce the social and economic costs to the Victorian community of accident compensation.

The statutory authority, Victorian WorkCover Authority, acts as the regulator and underwriter of the scheme.  It administers the scheme through authorised agents who are licensed by VWA to provide services to employers and workers in accordance with standards and guidelines set by VWA.  The agents receive a set fee from the VWA plus a performance fee based on the agent’s success in improving its clients’ claims prevention and return to work initiatives, as well as reduction in costs of claims.

3
Is the operation of the scheme the result of the voluntary undertaking or does it result from legislation?  
Please provide further information on its statutory or contractual basis.  If possible add the text or a Dutch, English, French, German or Swedish version of the law or contractual document on which it is based. 

The scheme results from legislation.  The legislation occupies 528 printed pages and it is therefore not thought practical to provide the text. 


4
What is the area of application of the compensation scheme?  Describe the area of operation covered, the nature of the incidents giving rise to damages and the type of damage covered. 

Refer to answer 5 below.


5
What are the other substantive conditions under which compensation can be obtained from this scheme? 

The scheme applies in respect of injuries to a worker arising out of or in the course of employment.  Injuries are defined as any physical and mental injury and includes disease.  The benefits payable include lump sum compensation for death of an employee, weekly payments for incapacity, compensation for specific injuries, compensation for pain and suffering, compensation for non economic loss and compensation for medical and like services. 


6
What benefits are available to the beneficiaries?  If monetary compensation is provided for, is the amount of the compensation limited by a maximum payment per incident, or a maximum per victim individually? 

The type of benefits are set out above and, where monetary compensation is provided for, there is a limit per injury.  


7
Does the victim have to establish that he has exhausted his remedies under tort law before having access to the compensation scheme? 

No


8
Does the victim maintain the right to sue a tortfeasor or on the basis of liability law rather than having recourse to the compensation scheme? 

Yes, but only in the event of serious injury. 


9
Can the victim, after having had recourse to the compensation scheme, sue a tortfeasor on the basis of liability law for the damages exceeding the benefits received from the scheme? 

Yes, but only in the event of serious injury. 


10
Can the operator of the compensation scheme exercise recourse on the basis of liability law against any party contributing to the scheme whose operations have caused the damage compensated by the scheme? 

Yes


11
Can the operator of the compensation scheme exercise recourse on the basis of liability law against other parties other than those mentioned in 2.10? 

No


12
By whom and according to which procedural rules are claims for benefits payable by the compensation scheme decided upon?  Can a victim bring suit against the operator of the compensation scheme before the ordinary courts? 
The procedural rules are determined by Victorian WorkCover Authority.  Proceedings are normally brought against the employer but proceedings can be brought against the VWA where the employer can not be identified or where there has been some breach by VWA of its statutory duty. 


13
How is the compensation scheme financed?  Who is contributing to the scheme?  Is contribution compulsory or voluntary?  On what basis are the premiums or other contributions determined? 

The scheme is financed by premiums paid by employers.  Contribution is compulsory.  Premiums are determined in accordance with industry classifications with a super-imposed experience rating.  There is a mechanism to protect small employers. 


14
What is the actual importance of the scheme?  Please provide information on the number and types of cases in which it actually provided compensation on the amounts distributed? 

The scheme is critically important for the Victorian workforce.  Available statistics reveal that reported claims have dropped significantly from 64,579 in 1986-87 to 31,340 in 1998-99.  Of these the most common injury reported by workers resulted from sprains and strains.  These injuries made up 56% of injuries reported in 1998-99.  There is a high proportion of stress related claims in the community services industry.  Injuries to the back account for approximately 25% of all claims, with a majority of these injuries categorized as sprains and strains. 

Total claims payments in 1998-99 were as follows: 


Weekly compensation


$317,481,860

Lump sums



$472,039,503

Medical and like expenses


$149,737,395

Rehabilitation



$  19,814,874

Legal costs



$  70,936.623

Other




$  40,602,537

Total


 
            $1,070,612,792
15 Please make any policy comments on the scheme you deem relevant and which have not been dealt with in the previous sections.  You may want to comment on elements such as the ultimate allocation of the losses, the preventative effect of the system, if potentiality provides protection for the public at large and to allow potentially liable parties to limit their liabilities. 

In 1985 the first restrictions were placed on common law access.  Since then there have been numerous amendments.  The most drastic amendment was in 1997 when common law access for worker’s injuries on or after 12 November 1997 was abolished.  After a later change of government, common law access has been restored but only for serious injuries.  This will undoubtedly lead to an increased cost but it is still difficult to determine the extent of that increased cost.

2 Compensation for victims of crime

A
Similar legislation has been introduced for the Commonwealth and for all States for compensation for victims of crime.  The scheme is to provide compensation which is complementary to compensation on the basis of liability.  There is no need for the prior establishment of liability but there is a shift in responsibility to pay compensation from the State to the offender.  Insurers play no part in the scheme.

B
Again, in answering this questionnaire, I have concentrated on the State of Victoria.

1
Name of the alternative compensation scheme - 

Victims of Crime Assistance Act  1996

2
Describe in general the compensation mechanism and indicate its function, taking into account the indications given in the introduction.  What are the policy objectives of the scheme


The principal objective is to provide a scheme whereby victims of crime are provided with assistance to help them recover from the act of violence to which they have been subjected. 


Specifically,  the scheme aims to provide monetary awards for the significant adverse effects suffered by victims in addition to out-of pocket expenses.  People are eligible for assistance  if they become the victim of a violent crime. Provision is also made for witnesses, and in some dependants and guardians of minors to recover under the scheme.   


The scheme is intended to complement other services provided by government to victims of crime. 
3
Is the operation of the scheme the result of the voluntary undertaking or does it result from legislation?  
Please provide further information on its statutory or contractual basis.  If possible add the text or a Dutch, English, French, German or Swedish version of the law or contractual document on which it is based. 

The operation of the scheme results from legislation.


4
What is the area of application of the compensation scheme?  Describe the area of operation covered, the nature of the incidents giving rise to damages and the type of damage covered. 



Victims are eligible for assistance if they are injured as a result of an act of violence.  Injury in this context means actual physical bodily harm, mental illness or disorder. The scheme does not cover injury arising from loss or damage to property.  


5
What are the other substantive conditions under which compensation can be obtained from this scheme? 


Persons that are eligible for assistance are divided into primary victims, secondary victims and related victims.  

A primary victim of an act of violence is a person who is injured or dies as a direct result of an act of violence committed against him or her.  

A secondary victim is a person who was present at the scene of an act of violence and is injured as a direct result of witnessing that act.  Parents and guardians of victims under 18 years of age are also classified as secondary victims if they become injured as a result of becoming aware of an act of violence.

A related victim is a close family member, a dependant or a person who had an intimate personal relationship with a primary victim who died as a result of the crime.


6
What benefits are available to the beneficiaries?  If monetary compensation is provided for, is the amount of the compensation limited by a maximum payment per incident, or a maximum per victim individually? 


A primary victim may be awarded assistance of up to $60,000 plus any special financial assistance.  The same award takes into account expenses actually incurred or reasonably likely to be incurred, up to $20,000 for loss of earnings.  

Provision for a ‘pain and suffering’ component to compensation awarded had recently been re-introduced.  Although the term ‘pain and suffering’ is not used, it is in effect available where a victim has suffered ‘significant adverse effects’.  The financial assistance available under this head is intended as a symbolic expression by the State of the community’s recognition of significant adverse effects suffered by them as victims of crime. This form of award is capped at $7500 and awards are graded according to categories of acts of violence.  
The limit of compensation for secondary victims is $50,000 with loss of earnings only being compensated in exceptional circumstances.  The total maximum cumulative amount that may be awarded to all related victims of any one primary victim is $100,000 and the maximum for any one related victim is $50,000. 


7
Does the victim have to establish that he has exhausted his remedies under tort law before having access to the compensation scheme? 

No


8
Does the victim maintain the right to sue a tortfeasor or on the basis of liability law rather than having recourse to the compensation scheme? 

Yes. 


9
Can the victim, after having had recourse to the compensation scheme, sue a  tortfeasor on the basis of liability law for the damages exceeding the benefits received from the scheme? 


There must be taken into account in the award any damages that may have been recovered at common law or any compensation, assistance or payments of any other kind that an applicant has received. 


10
Can the operator of the compensation scheme exercise recourse on the basis of liability law against any party contributing to the scheme whose operations have caused the damage compensated by the scheme? 

N/A as private parties do not contribute to the scheme, it is wholly funded by Consolidated Revenue. 


11
Can the operator of the compensation scheme exercise recourse on the basis of liability law against other parties other than those mentioned in 2.10? 

The person who receives an award of assistance may assign to the State a right to recover from any other person by civil proceedings, damages or compensation in respect of the injury or death to which the award relates.  The State thus acts as agent of the victim in obtaining common law damages.  An assignment may affect the victim’s right to sue for damages not covered by the scheme.


12
By whom and according to which procedural rules are claims for benefits payable by the compensation scheme decided upon?  Can a victim bring suit against the operator of the compensation scheme before the ordinary courts? 
Claims are determined by the Victims of Crime Assistance Tribunal.  It has a duty to act fairly, accordingly to the substantial merits of the case and with as much expedition as the requirements of the Act and the proper determination of the matter permit.  The Tribunal has investigative powers and may restrict publication of material. 


13
How is the compensation scheme financed?  Who is contributing to the scheme?  Is contribution compulsory or voluntary?  On what basis are the premiums or other contributions determined? 

The costs and expenses of maintaining and administering the Tribunal and the amounts of assistance paid come from Consolidated Revenue.


14
What is the actual importance of the scheme?  Please provide information on the number and types of cases in which it actually provided compensation on the amounts distributed? 

The significance of the scheme is both as a symbolic gesture by the State to acknowledge the adverse impact of violent crimes and to recompense victims for out-of pocket expenses.  It reflects the reality that victims are unlikely to recover damages from offenders.  

In the year 1999/2000, the following types of awards were made:

Pecuniary Loss

$1,446,077

Dependency Loss

$          420


Medical Expenses 

$   403,141

Counselling Expenses
$   586,810

Funeral Expenses

$   421,002

Distress


$4,969,949

Other Expenses

$   754,060

Total 


$8,582,039

In 1999/2000, the following number of awards were made:

Primary Victim

961

Secondary Victim

50

Related victim

317

Funeral expenses

3

Total


1331

Types of cases

Aggravated Burglary

23

Armed Robbery


43

Arson


  
3

Assault and Robbery

28

Assault



565

Assault with weapon

27

Attempted Murder 


12

Burglary



1

Cause Injury intentionally 

Or Recklessly


32

Cause Serious Injury

25

Culpable Driving


69

Indecent Assault/Attempted Rape
152

Incest



7

Kidnapping /False Imprisonment
12

Murder 



259

Negligently cause serious Injury
2

Other offences 


32

Rape



53

Theft



2

Threats



18

Total 



1365


15
Please make any policy comments on the scheme you deem relevant and which have not been dealt with in the previous sections.  You may want to comment on elements such as the ultimate allocation of the losses, the preventative effect of the system, if potentiality provides protection for the public at large and to allow potentially liable parties to limit their liabilities. 

It is worth noting that two schemes are currently in operation.  The old scheme being phased out applies to pre-1997 crimes and its operating costs  were blown out by fairly open-ended awards for ‘pain and suffering’.  This category of assistance has been the most contentious form of award under the both the old and new schemes. The new scheme operates in relation to crimes committed after July 1997. The operating costs of the old scheme diminish each year. (for example from $22,841 059 compensation in 1998/99 tot $8,736,709 in 1999/2000).

In 1996, when the old scheme was replaced, pain and suffering compensation was withdrawn for criminal acts. Awards for pain and suffering accounted for the vast majority of funds allocated under the old scheme. (For example awards for pain and suffering made in 2000/2001 under the former scheme for pre-1997 crimes accounted for $6718,875, or  85% of total awards).  

This form of compensation has only recently been re-introduced (as awards for Distress) and applies to acts of violence occurring after 1 July 2000. In the year 200/2001, payments for Distress accounted for 57% of the new scheme’s awards.    Significantly, these payments are now capped at $7500 and awarded on a sliding scale according to the category of offence committed.  The modest cap on awards  seeks to contain the costs of the scheme.  In this way, the scheme ties compensation to the crime committed rather than to the nature of injury suffered. This gives Magistrates applying the scheme less discretion to vary awards on an individual basis according to the impact on the victim than was available under the old scheme.  

Compensation for victims of crime is a special category of alternative compensation which does not neatly fit traditional models of loss allocation. Nor can it be said to have a preventative effect on offenders.  Indeed, as  State-funded scheme its basic intention is to offer victims a symbolic gesture on behalf of the community.  Notably, awards for distress do not dictate the way compensation is to be spent.   

3 Funds to protect the victims of professional malpractice

A
Throughout Australia, schemes are in place to protect clients against losses caused by professional negligence, or dishonesty of professionals.  Compulsory professional indemnity insurance for many professionals ensures that those sued for professional negligence or breach of duty have resources available to meet claims successfully made against them. Other professionals are denied membership of professional associations unless they are insured against the risk.  The policies contain dishonesty exclusions and accordingly statutory fidelity funds have been designed to protect clients who suffer financial loss as a result of fraudulent or dishonest conduct.

B
The questionnaire will be answered for this area by reference to the Legal Practice Act of the State of Victoria.

1
Name of the alternative compensation scheme - 

The Legal Practice Act 1996

2
Describe in general the compensation mechanism and indicate its function, taking into account the indications given in the introduction.  What are the policy objectives of the scheme


There are two separate mechanisms, one with respect to losses caused by defalcations and one with respect to losses caused by professional negligence.


With respect to losses caused by defalcations all lawyers must contribute to a fidelity fund which is supplied for the purpose of compensating persons who suffer pecuniary loss from a defalcation of any money by a lawyer.


With respect to professional negligence all lawyers must contribute premiums to a Liability Committee which administers a Legal Practitioners Liability Fund.  This fund is then used for the payment of claims for loss caused by professional negligence.


Overall, the objectives of the schemes are to give members of the public comprehensive cover against loss caused by the actions of lawyers, whether those actions are dishonest or negligent.
3
Is the operation of the scheme the result of the voluntary undertaking or does it result from legislation?  
Please provide further information on its statutory or contractual basis.  If possible add the text or a Dutch, English, French, German or Swedish version of the law or contractual document on which it is based. 

The schemes result from legislation.


4
What is the area of application of the compensation scheme?  Describe the area of operation covered, the nature of the incidents giving rise to damages and the type of damage covered. 



The defalcation scheme applies to all defalcations by present or former lawyers practising in Victoria and covers direct loss caused by defalcations.



The professional negligence scheme similarly applies to all  professional negligence by past and present lawyers practising in Victoria and covers any type of damage that may be caused by that professional negligence.


6
What benefits are available to the beneficiaries?  If monetary compensation is provided for, is the amount of the compensation limited by a maximum payment per incident, or a maximum per victim individually? 


The amount that a person is entitled to make a claim against the fidelity fund is the amount of the actual pecuniary loss suffered by the person less the amount or value of all money or other benefits received or receivable by the person in reduction of the loss from any source other than the fidelity fund.

The limit of liability at this stage for the professional negligence indemnity policy is $1,500,000.  That sum is available for each and every separate claim, no matter how many claims may be made against the lawyer.  Lawyers may purchase optional top up insurance from the private professional indemnity insurance market.


7
Does the victim have to establish that he has exhausted his remedies under tort law before having access to the compensation scheme? 

No


8
Does the victim maintain the right to sue a tortfeasor or on the basis of liability law rather than having recourse to the compensation scheme? 

Yes. 


9
Can the victim, after having had recourse to the compensation scheme, sue a tortfeasor on the basis of liability law for the damages exceeding the benefits received from the scheme? 


Yes in respect of the defalcation scheme. 


10
Can the operator of the compensation scheme exercise recourse on the basis of liability law against any party contributing to the scheme whose operations have caused the damage compensated by the scheme? 



Yes.


11
Can the operator of the compensation scheme exercise recourse on the basis of liability law against other parties other than those mentioned in 2.10? 

No.


12
By whom and according to which procedural rules are claims for benefits payable by the compensation scheme decided upon?  Can a victim bring suit against the operator of the compensation scheme before the ordinary courts? 
The procedural rules for claims on the defalcation scheme are set by regulation.  In both schemes victims have the right to bring suit before the ordinary courts. 


13
How is the compensation scheme financed?  Who is contributing to the scheme?  Is contribution compulsory or voluntary?  On what basis are the premiums or other contributions determined? 

The schemes are financed by contributions by lawyers on a compulsory basis.  The Legal Practice Board determines each year the amount of contribution to the fidelity fund.  In determining the amount of the contribution the Board must have regard to the advice of an actuary engaged by the Board to advise on appropriate provisions and the solvency level for the fidelity fund.  The amount of premiums for the professional indemnity insurance are determined by the Legal Practitioners Liability Committee.

There is a base premium for Victorian principals and a substantially smaller premium for employees.  Recently, a number of national firms have joined the scheme, with NSW practitioners paying a higher premium to reflect claims experience in NSW.   

14
What is the actual importance of the scheme?  Please provide information on the number and types of cases in which it actually provided compensation on the amounts distributed? 

The total estimated cost of claims paid by the Liability Committee in 2000 was about $19,000,000.  The breakdown of types and number of claims was as follows:

Area of law 

Number of claims 

Cost of claims 

Litigation

153


31.06%

Libel/defamation

6


0.88%

Conveyancing

92


19.23%

Commercial

68


30.36%

Lease


10


1.02%





Mortgage

25


5.56%

Probate


21


4.02%

Matrimonial

29


5.28%

Office administration/

Miscellaneous

4


0.32%

Small Business

13


2.27%

15
Please make any policy comments on the scheme you deem relevant and which have not been dealt with in the previous sections.  You may want to comment on elements such as the ultimate allocation of the losses, the preventative effect of the system, if potentiality provides protection for the public at large and to allow potentially liable parties to limit their liabilities. 


In 2001 one of the major players in Australian professional indemnity insurance, HIH Insurance went into provisional liquidation, wreaking havoc in the existing professional indemnity market.  Victorian solicitors and their clients were protected from this development as Victorian Legal Practitioners Liability Committee is the sole provider of insurance for solicitors in Victoria (and had been for three years).  The demise of HIH  demonstrates the security that sole provider mutual funds such as Legal Practitioners Liability Committee can offer through  prudent underwriting.  

The Risk Management Programme operated by the  Liability Committee offers a preventative mechanism for limiting potential claims against solicitors and mitigating loss.  The programme targets problem areas of law, for example new developments likely to be the subject of claims such as the Goods and Services Tax introduced in 2000 (to which a telephone hotline was devoted). Early notification of potential claims through such devices allows the Committee to eliminate or mitigate loss.  The Risk Management Programme publishers bulletins and conducts seminars in country areas where practitioners are primed on areas of law considered to be high-risk subjects.     

4 New developments in medical malpractice litigation - Health Care Liability Reform. 

A
The Australian health system is considered to be ripe for reform along the lines of an alternative compensation model because traditional tort liability is perceived by many to produce flawed results.  One principal problem arising has been a recent blow-out in medical insurance premiums as more claims are litigated and multi-million dollar awards in cases of serious injury consume a large proportion of available funds.  The flow-on effect is to reduce the number of procedural specialists prepared to practice as insurance becomes prohibitively expensive.  This includes obstetricians and neurosurgeons and rural general practitioners undertaking procedural work in surgery, anaesthetics and obstetrics.  This is leading to a shortage of specialists practicing in high-risk areas such as obstetrics.   The shortage is acute in rural areas.  

An attempt to address this problem has been undertaken by legislation passed in July 2001 in the State of New South Wales. The scheme introduced by this Act modifies common law damages . It does this by capping liability for cases where negligence is established and eliminates recovery altogether for general damages in cases of minor injury.  The legislation also introduces compulsory professional indemnity insurance for doctors practising  in New South Wales and contains extensive powers to regulate the professional indemnity market. These powers have not yet been finalised in regulations.  The new system is yet untested and it remains to be seen whether it achieves the desired outcome of reducing premiums.   

Another problem perceived to exist in existing liability for health care relates to the fault-based nature of the current system of traditional tort liability. The adversarial process through which the courts determines  tort liability resolves cases only in favour of patients who can prove negligence.  Other patients with grave disabilities unable to prove negligence remain uncompensated.  

It has been recently suggested that 90% of injuries to patients arise from systemic problems in hospitals rather than being attributable to the negligent acts of individuals. This leaves the majority of cases uncompensated.  Advocates of reform in favour of a no-fault system are concerned to redress this inequity in the system. To date, no Australian jurisdiction has adopted a no-fault model.  The most significant reform has been the recent New South Wales Act which addresses the narrower concern of escalating premiums for medical malpractice.  

B
This questionnaire will be confined to the ambit of the New South Wales Health Care Liability Act 2001 (NSW)

1 Name of the alternative compensation scheme -
Health Care Liability Act 2001 (NSW). 
2 Describe in general the compensation mechanism and indicate its function, taking into account the indications given in the introduction.  What are the policy objectives of the scheme. 
This Act is not a compensation scheme per se.  It simply modifies damages in civil actions by legislation and still requires the plaintiff to establish fault.  It’s operation commenced on 5 July 2001.  The scheme is a recent legislative initiative in the State of New South with the primary goal of reducing the rate of increasing  premiums for professional indemnity insurance for medical practitioners.  The scheme applies principally to public hospitals (but is planned to be extended to private hospitals).  The legislation is a response to a growing problem in  the health care system related to the spiralling cost of medical insurance premium in high risk areas of  practice. (In particular  specialist doctors in rural areas). The problem has been most acute in the fields of obstetrics and neurosurgery. The rise in premiums follows a blow-out in damages awarded in cases of serious injury.  Other factors contributing to recent rises in premiums is a increase in reinsurance costs and greater attention to actuarial estimates of future claim costs.


The compensation mechanism established by the scheme modifies common law recovery against health care providers’ negligence by capping and limiting damages.  Small general damages are abolished by imposing a 15% threshold . In practice this means that non-economic losses of up to AUD$52,000 are abolished and losses between AUD $50-$120 000 are substantially reduced. No interest is payable on general damages and a cap is imposed on lost earnings. 

The following objectives of the scheme as stated in the legislation: It is stated to -
(a)
make professional indemnity insurance compulsory for medical practitioners and regulate the manner in which insurers provide that insurance, and
(b)
protect medical practitioners, nurses and certain other health practitioners from any civil liability when voluntarily providing health care to injured persons in an emergency, and
(c)
impose certain limitations on the recovery of damages for injury or death caused by health care providers (eg medical practitioners and public hospitals) in providing health care. 

The specific objects of this Act are as follows: 

(a)
to facilitate access to fair and sustainable compensation for persons who sustain severe injuries from the provision of health care, 

(b)
to keep the costs of medical indemnity premiums sustainable, in particular by limiting the amount of compensation payable for non-economic loss in cases of relatively minor injury, while preserving principles of full compensation for those with severe injuries involving ongoing impairment and disabilities, 
(c)
to promote the reasonable distribution across the medical indemnity industry of the costs of compensation for persons who sustain severe injuries from the provision of health care, 

(d)
to facilitate the effective contribution by medical indemnity providers to risk management and quality improvement activities in the health care sector, 

(e)
to enable the medical profession and the community to be better informed as to the costs of compensation for, and developing trends in, personal injury claims arising from the provision of health care. 

3
Is the operation of the scheme the result of the voluntary undertaking or does it result from legislation?  
It results from legislation. 

Please provide further information on its statutory or contractual basis.  If possible add the text or a Dutch, English, French, German or Swedish version of the law or contractual document on which it is based. 

4
What is the area of application of the compensation scheme?  Describe the area of operation covered, the nature of the incidents giving rise to damages and the type of damage covered. 
The Act applied to health care providers . This is defined to mean a medical practitioner (including a medical practitioner's practice company), a public health organisation (eg an area health service) or the licensee of a private hospital or day procedure centre (but only if the regulations provide for any such licensee to be a health care provider for the purposes of the proposed Act). It covers health care claims which means a claim, in any civil action, for damages against a health care provider in respect of an injury or death caused wholly or partly by the fault of the health care provider in providing health care.  It ostensibly applies to medical practice companies but not corporations running medical centres.  


The Act also contains “Good Samaritan” provisions which exempt medical practitioners, nurses and other health practitioners from liability . If these health professionals provide health care to an injured person in an emergency situation, then the person cannot be subject to any civil action, liability, claim or demand so long as the health care was provided in good faith and on a voluntary basis without fee or reward.


The scheme does not apply to court proceedings that have already been commenced or to any awards that have already been made.


5
What are the other substantive conditions under which compensation can be obtained from this scheme? 

Access to the scheme assumes the existence of a common law claim  in tort.    

6
What benefits are available to the beneficiaries?  If monetary compensation is provided for, is the amount of the compensation limited by a maximum payment per incident, or a maximum per victim individually? 

Benefits are capped and recovery from Health Care Providers is limited in the following ways:

The amount of damages that may be awarded for past or future economic loss is limited (eg loss of earnings or deprivation or impairment of earning capacity).


Damages for future economic loss to be determined in accordance with the claimant's prospects.


The scheme requires the application of a discount rate in assessing lump sum damages for future economic loss.


It specifies the circumstances in which damages for attendant care services (such as domestic help or nursing) that are provided on a gratuitous basis may be awarded.


It provides for the determination of damages for non-economic loss (eg pain and suffering, loss of amenities of life, loss of expectation of life and disfigurement). No such damages are to be awarded unless the severity of the non-economic loss is at least 15% of a most extreme case. A limit on the amount of damages for non-economic loss is imposed ($350,000), but that maximum amount is to be awarded only in a most extreme case. Once the 15% threshold is passed, damages for non-economic loss are to be assessed in accordance with a designated Table. 


It provides for the indexation of the maximum amount that may be awarded as damages for non-economic loss.


The scheme makes provision with respect to the interest payable on damages. No interest is payable on damages awarded for non-economic loss.


It prohibits the awarding of punitive or exemplary damages.


It enables a court to make consent orders for structured settlements in relation to health care claims.



7
Does the victim have to establish that he has exhausted his remedies under tort law before having access to the compensation scheme? 

The remedies available under the Act are simply a modification of the amount available under common law.  


8
Does the victim maintain the right to sue a tortfeasor or on the basis of liability law rather than having recourse to the compensation scheme? 

The scheme is not an alternative to common law liability, it simply modifies the calculation of damages for tort claims.  

Occupiers’ liability actions can be maintained against health care providers.  Other exceptions to the scheme are provided in relation to actions under other legislation such as the Fair Trading Act 1987 (NSW)  and the Anti Discrimination Act 1977 .  

It is worth noting that where an action involves additional defendants who are not health care providers, – apportionment is affected in that Court has to apply the Act’s provisions when calculating the amount payable by the health care provider but it does not apply to calculation of damages payable by non health care provider . 


9
Can the victim, after having had recourse to the compensation scheme, sue a tortfeasor on the basis of liability law for the damages exceeding the benefits received from the scheme? 

No – as it is not an alternative scheme, it is a legislative modification of calculation of damages.  Where more than one tortfeasor is involved and is not a “health care provider”, see the answer to question 8. 


10
Can the operator of the compensation scheme exercise recourse on the basis of liability law against any party contributing to the scheme whose operations have caused the damage compensated by the scheme? 

It is not a compensation scheme hence this question is not directly applicable. The impact on a cross claim against a non health care provider is yet to be tested.


11
Can the operator of the compensation scheme exercise recourse on the basis of liability law against other parties other than those mentioned in 2.10? 

N/A


12
By whom and according to which procedural rules are claims for benefits payable by the compensation scheme decided upon?  Can a victim bring suit against the operator of the compensation scheme before the ordinary courts? 
N/A


13
How is the compensation scheme financed?  Who is contributing to the scheme?  Is contribution compulsory or voluntary?  On what basis are the premiums or other contributions determined? 

No– it is not a scheme. Hence it is not financed. To the extent that the Professional indemnity organisation agrees to cover the claim then it is financed from the premiums paid. The scheme provides for compulsory contribution by premiums to an approved professional indemnity scheme.


14
What is the actual importance of the scheme?  Please provide information on the number and types of cases in which it actually provided compensation on the amounts distributed? 

Statistics are unavailable as the scheme has only recently been introduced. It applies only to actions filed in Court from 5 July 2001.


15
Please make any policy comments on the scheme you deem relevant and which have not been dealt with in the previous sections.  You may want to comment on elements such as the ultimate allocation of the losses, the preventative effect of the system, if potentiality provides protection for the public at large and to allow potentially liable parties to limit their liabilities. 


The Act aims to distribute across the medical indemnity industry the costs of compensation for patients injured during the provision of health care.  The Act gives the Health Minister the power to specify the distribution between insurers of the costs of covering medical practitioners’ civil liability.  This is likely to have the effect of the efficient  subsiding the inefficient and damaging effective competition between insurers.  

Access to “sustainable” compensation is a priority in view of recent damages blow-outs in medical malpractice cases. Protection of the public at large is only an indirect priority of the scheme (ie to bolster dwindling numbers of specialists such as obstetricians, especially in rural areas, by making professional indemnity premiums affordable).  The public’s access to damages for negligence caused by health care providers is deliberately limited  by the scheme. 

The Act gives the Health Minister extensive powers to regulate professional indemnity insurance in New South Wales.  It effectively enables the Minister to direct an insurer who to insure, to set premiums, to contribute to other insurers for high cost claims, to cross-subsidise different specialities.   It remains to be seen whether the scheme will achieve the desired objective of lowering professional indemnity premiums.  

The Act also contains extensive powers to search and demand documents and to compel the answering of question and appears to lack any safeguard against patient/doctor privilege.   
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