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Alternative compensation mechanisms under Hungarian Law

Answers to the questionnaire put by Mr. H. Bocken, general reporter for theme I of the XIIth AIDA World Congress

There are specific features of the Hungarian situation seen from a natural and from a historical perspective.

Like many countries of the world the small country of  Hungary has to face natural desasters  like earthquake and having no ocean but large rivers running through the half of the country, through the Great Hungarian Plain twice each year causing flood. These rivers bring chemical waste from sources in the neighbouring countries causing environmental catastrophy.

The well-developed agriculture enjoys the favourable climate but the weather brings storms and very often hail destroying the very sensitive cultures of vegetables and grape. 

Harmful consequences of human behavior are even worse than those of natural hasards. It’s not only the road traffic with his death toll but it is the other tortous acts and omissions often crimes which lead to serious consequences for human life and health. 

Many of these harmful acts go back to the sad history of Hungary with hundreds of thousands of victims of Nazi and Communist regims claiming the loss of life and freedom and confiscated property. 

The problem of granting compensation for the losses suffered through the history of the last fifty years is first of all a sensitive political question and beyond the tasks of this study but it is dominating the legal and political scene and public opinion in Hungary including the unsolved problem of tens of thousands of unpaid life insurance policies. One should therefore be able to understand the priorities when looking at the problem of compensation of different grounds: nearly everybody in this country feels like victim and in fact he or she is one even in the legal sense. 

Under the previous social-political system of  the so-called „socialist Hungary” insurance was the only means of full compensation under civil law in disputes arising out of losses caused by one citizen to another. Banks, factories, the whole public sector were properties of the state with no need for insurance coverage: the state insured herself while using the claim settling capacities of the only monopolistic state insurance company in case of loss of the state property  or caused by it to third parties.

The interesting feature of  the insurance system was the overall, widespread coverage granted by the obligatory TPL insurance including state owned cars, busses and other vehicles.

By the end of the sixties the reformist movement revived the insurance as means of allocating losses and a large part of the state owned property became insured but the compensative role of the state still remained. 

In the tenth year of the transition period the dualistic concept of compensation is dominating the Hungarian social-economical scene. On one hand we can see the birth of lots of new cases of liability, both in tort law and in the law of contracts, already existing liabilities gain much more importance, judges become very active.

When dealing the problem of handling consequences of tortous human behaviour, obligatory liability insurance is very often used to solve it. Over fifty statues and laws prescribe this obligation in very different situations beginning with the motor insurance of car owners and ending with the TPL coverage of the only Hungarian atomic plant alongside the Danube in a distance of 100 km from the two million inhabitants metropol of Budapest.

The Hungarian aproach of the overall allocation of damages had a clear preference towards liability insurance coverage in all possible cases. It is very natural to have the system of obligatory TPL insurance of motorists but representants of different  „dangerous” professions are also subjects of such an obligation. The speciality again is: once there is an obligation on a special field everybody is bound by it. Example: the malpractice insurance of all health professions is mandatory for big hospitals but for the smallest company or single nurses giving the simplest treatment for the elder. 

The Hungarian alternative of compensation is not a fund (with the exeption of Motor TPL) but rather the random legal solution of ruling an obligation to sign a TPL policy or the „freedom” of choice between a financial guarantee of any kind – very often a deposit or a bank guarantee and the TPL coverage -. The financial guarantee as such never stands alone. We speak about a random solution because we cannot learn any system out of the different statutory rules on financial securities of obligations out of torts or losses out of broken contracts.

The real situation shows another picture than the one given by the law. Even if there is the possibility to buy a bank guarantee or to place money into a bank as a deposit, TPL insurance is always the choice, no matter whether it is the liability of the nuclear plant owner or a small travel bureau.

Leaving the insurance-like or rather financial „solution” of compensation, the role of the state still prevails. At the beginning certain natural hasards such as flood and hail have been already mentioned. This year’s flood catastrophe on the Great Hungarian Plain has shown a dominating position of the state overruling the insurance modell: owners of insured objects (houses) were granted full compensation. The houses were reconstructed or newly built at another place not exposed to flood danger no matter whether there was an insurance coverage or not. A similar concept is laid down in the act on the protection against catastrophes but with the difference that the state is liable for damages not covered by insurance connected with a recourse claim against the liable person.

The needs for compensation are apparent in our consumer society giving a protection not only against natural hasards but against the sins of mankind. Parts of moments of liability out of environmental pollution and hasardous waste are covered by obligatory liability insurance. Most of  the claim settlement puts a burden on the shoulder of the state.

Contractual relationship may also became a source of danger for the consumer, for the prospective victim. Beyond the insurance coverage of different professions bankrupcy or winding up of travel agencies is partly covered by insurance or by a deposit. Bankclients are covered within the framework of the so-called Insurance Fund for Small Investors up to a certain limit. Billions of the Hungarian currency Forint were spent by the banks for fundraising because of payments to clients of bankrupt banks and brokers in a similar size. To set up a so-called Fund to Protect Clients is prescribed by our insurance supervision law but that special law has not been passed yet.

Another field of alternative compensation is to find a solution to grant full compensation for the victims of criminal acts. A certain category of victims is already protected, e. g. under our TPL law, when the traffic accident included comitting a crime, e. g. driving and drinking. The Traffic Victims Fund covers losses of victims, when the accident was caused by an unidentified or not insured vehicle, wilfull conduct is covered by the insurance company of the owner.

But this is rather an exeption: victims of manslaughter or rape are not covered by any of liability insurances, coverage of other crimes causing the death or the health impairment of the victim are sometimes covered, sometimes not. The Hungarian legislator has chosen the state role through a state owned foundation. Victims of different kinds are granted a modest sum as compensation by a committee consisting of experts of different fields and professions.

There are plans to alter this construction towards a more open  foundation, where costs are not only born by the state but through other donators. At the same time there will be a change in the scope of the foundation: victims of natural or other catastrophic events shall be also granted compensation out of this foundation.

What we see in the end in the field of compensation is a not proper division of labour between the sphere of insurance business on one side and the state budget on the other side. The other characteristic phenomenon is the dualistic view of compensation schemes: insurance or state budget – no other way -. 

