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Introduction

Due to the feeling among liability insurers that various types of liability risks are nowadays threatened to become uninsurable, the concept of an alternative system of compensation by direct insurance is broadly discussed in the Netherlands. The involved risks refer to employer’s liability for labour linked accidents and/or diseases, liabilities for medical malpractise, automobile accidents and environmental impairment. 

While dealing with these alternative systems I prefer to speak about “direct insurance” instead of “First party insurance” as in most cases the insurance will be taken out by the one who creates the risk of causing damage on behalf of the victim and it’s latter who is entitled to the insurance benefit.

At this very moment already two schemes of direct insurance do operate in the Netherlands, i.e. the Environmental Damage Insurance (EDI) and the compulsory Insurance under the Medical Research Involving Human Subjects Act (MRAct;WMO). It’s also worth to mention a new type of direct insurance related to compensation for bodily injury as a result of (criminal) acts of violence by third parties which is recently introduced by a few insurers as a part of the private liability insurance policy. Besides these schemes, discussions are going on with respect to compensation for damages in automobile accidents as well as for compensation for labour linked accidents and/or diseases.

Finally it’s worth to mention the activities of The Institute for Victims of Asbestos (Instituut Asbestslachtoffers).

The Environmental Damage Insurance (EDI)

General remarks

1/2. As from 1 January 1998, a new environmental damage insurance (EDI-policy) is available on the Dutch insurance market. It is the result of an initiative of the Dutch Insurers Association to discuss the possibility of streamlining the fragmented coverage for environmental damage under various policies and to find a solution for the imminent threat of insurability of civil liability for environmental damage.

No integrated policy

Cover for environmental damage was spread over various policies, referring to fire insurance, CAR-insurance, environmental liability insurance, business liability insurance and marine insurance. Moreover the coverage for environmental damage was not always based on a well-considered choice of insurers. Fire insurance, for example, covers damage to the environment under the debris clean-up clause, but only if caused by fire. The clean-up clause originally applied to the removal of dirt and spoil aboveground after a fire. However, cover was devised in the past, no account was taken of the fact that serious pollution of the under-ground soil or water can also occur after a fire (e.g. through the extinguishing water). Remediation of pollution is often very expensive and many fire insurers feel that this risk has become uncontrollable.

The uncertain and still expanding limits of civil liability

As a result of jurisdiction and new laws in the field of environmental liability insurers were quite frequently faced with claims from the past for damages which were not even regarded as such at the time and which were therefore left out of account – and could not be otherwise – when the premium was fixed. Furthermore legislation and jurisprudence have continuously stretched out the limits of liability, particularly the limits of causality and these developments enlarge the burden of loss for the insurer correspondingly unless he intervenes actively in the scope of the coverage. That’s different with direct insurance. There the insurer may set his own – strict – limits of causation in his contractual relationship with the policyholder, not being exposed to developments in the field of liability law. 

The basic characteristics of the coverage

The policy provides an integrated and differentiated coverage for the costs of cleaning up water and soil pollution. The coverage is based upon direct insurance and this also applies to environmental damage caused to the site of third parties. In that respect the policy is an insurance in favour of a third party, providing a separate sum insured on his behalf. The sums insured are limited by a maximum payment per emission (the release of gases ed.) or series of emissions which are related to each other or result from each other. 

3. As already mentioned hereabove the operation of the scheme is the result of a voluntary undertaking and it has no statutory basis.

The coverage more in detail

4/5. More in detail the coverage comprises the following: The trigger is the pollution of soil and/or water on the insured’s own site or a site of a third party, directly and solely caused by an event that occurred during the period of insurance at the insured site and covered under the policy. If a claim is filed within a term of one year after the occurrence of the event insured, the indemnity comprises - within the limit of the sum insured - the actual costs of the clean up-operation, including salvage costs, costs of preventive debris removal, costs related to the removal of asbestos, costs of reparation of damage to roadways and plants insofar as resulting from the clean-up operation, necessary costs to carry out the clean-up operation (e.g. temporary constructions) and necessary damage as a result of the clean-up operation (e.g. costs of demolition and rebuilding). No coverage is provided for environmental damage caused before the starting date of the insurance or for damage due to the insured's gross negligence. The risk of civil liability for bodily injury, caused by environmental impairment and for property damage as a result of air pollution will still be covered under the general liability insurance policies. 

The new policy is an umbrella policy. 

The insured, operating at a fixed location, may opt from three variants of coverage:

1. basic cover: cover for environmental damage caused by fire, explosion and lightning;

2. comprehensive cover: cover as for item 1 but extended to include storm damage, falling aircraft, collision, impact, burglary, vandalism, riot and civil commotion, business interruption, falling of trees and cranes and the like, breaking or bursting of underground tanks by an outside cause or (un)loading;

3. all-in cover: cover for all environmental damage resulting from a fortuitous event plus cover for inherent vice.

For insured parties that are temporarily performing work at someone else’s premises, so-called workplace coverage is available in two variants: 

4. the third party premises policy: this cover, also known as the plumber’s policy, is a kind of ongoing insurance for insiders which are used to work at different locations with all environmental risks involved;

5. the temporary property policy: this policy is project-related. It specifies by name a location where the insured will perform the project for a certain period of time.

The sections/policies provide, in addition to the costs of cleaning up, coverage for property damage, suffered by a third party as a result of soil and/or water pollution on the insured site, and for consequential loss, suffered by a third party as a result of the clean-up operation. Property damage, suffered by the insured is only covered under the all-in section (3).

The coverage in case of environmental damage caused to the site of third parties.

As mentioned hereabove the coverage for environmental damage caused to the site of third parties, is also based upon the concept of direct insurance. The following example is illustrative: if the insured A causes damage to his neighbour B, the latter may address the EDI-policy of his 'polluting' neighbour A without first having to hold him liable. All B needs to do is to prove the causal link between the damage suffered by him and an event which occurred at the site of A and which is covered under the EDI-policy. In other words, the often lengthy, costly and difficult road of a liability claim can be avoided.

6/7. The third party has not to establish that he has exhausted his remedies under tort law before having access to the compensation scheme of the polluter. However in order to exercise his right of indemnity under that scheme he does need the approval of the policyholder/insured: “claims to compensation under the policy only arise by virtue of a written statement to this end by the policyholder to the insurer” (art. II.2.1). Generally speaking, it won’t be in the interest of the latter to deny the approval as he will face in that case a claim, based on civil liability, which is not covered under his general liability insurance policy. Besides this the policyholder/insured is not entitled in this case to the sum insured on behalf of third parties in so far as the sum insured on his behalf appears not to be sufficient to indemnity himself, and the additional coverage for costs of legal defence as mentioned below, will not apply to this case either. So one may expect that in practice the third party will seldom face a denial. One may even raise the question of striking out the requirement of approval by the policyholder.

8/9. The main goal of the introduction of the EDI-policy is just to eliminates the coverage of a polluters liability for environmental impairment of soil and/or water in the general liability policies and to replace this coverage by an alternative one, which is better to control by the insurer. In other words it does not affect the existing rules of liability law. The third party is still free to make an initial choice for the road of a liability claim against the polluter. However, by doing so he exposes himself to the risk of insolvency of the polluter as the latter may not be covered anymore by his general liability policy and the protection of the polluter under the EDI-policy appears to be rather modest. It just offers him an additional coverage for costs of legal defence against a liability claim of a third party in two cases. Firstly the polluter is entitled to this coverage when the third party - despite the written declaration of the polluter/policyholder to give him access to the EDI-policy - prefers initially the road of a liability claim. Secondly when the third party don’t get full compensation under the EDI-policy because of the insufficiency of the sum(s) insured available for compensation of damage to sites of third parties, and he sues the polluter on the basis of liability law for the damages, exceeding the amount of compensation under the EDI-policy. In all cases a condition precedent upon this coverage is the occurrence of an insured event at the insured site during the period of insurance and the filing of the claim within that period. 

Particularly if the third party initially makes a choice for the road of a liability claim, regardless of the existence of the EDI-policy of the polluter and the latter is held liable for the costs of a cleaning-up operation and other types of damage suffered by the third party, it seems to be fair that the EDI-policy should provide coverage to the polluter as if the third party had addressed the policy. 

Subrogation

10/11. The EDI-insurer is on the basis of subrogation (art. 284 C.Com) entitled to exercise recourse against any party - other than the polluting policyholder - which may be held liable for the damages compensated under the EDI-policy.

Claim-handling and Premium

12/13.  As the EDI-policy has to be considered in a legal sense as a regular type of private non-life insurance, there are no specialities in respect to the handling of claims and the fixing and payment of premium.

The actual performance  

14. According to the annual report 2000 the portfolio of the Netherlands Environmental Pool contains approximately 33,000 policies. 

The Medical Research Involving Human Subjects Act (WMO)

General remarks

1/4. On 1 December 1999 The Medical Research Involving Human Subjects Act (Wet medisch-wetenschappelijk onderzoek met mensen, MRAct) came into force. In the Netherlands medical research involving human subjects may only be carried out if a recognised review committee has approved it. The MRAct regulates this review a/o. by providing a number of conditions, which should be met to obtain the approval of a research protocol.

Section 7 of the Act deals with the item of liability and insurance: no research shall be conducted unless the conductor (i.e. the party who commissions the organisation or performance of the research program) has concluded at the time of its commencement a contract of insurance on behalf of the human subjects participating in the research program, covering the latter - being the insured - against the risk of bodily injury and/or death.
 If to the opinion of the review committee the nature of the research program does not or just to a small extent entail inherent risk for the participating human subjects, the committee may, at the request of the conducting party, discharge the latter from his obligation to conclude the insurance either fully or grant a dispensation with respect to the minimum sums insured. (see hereafter) 

In most cases the conducting party is a pharmaceutical company, while the program will be performed by a hospital. However, sometimes the research will focus on a method or technique, which is thought to have potential medical benefits. In those cases the conducting party is normally a hospital or other care institution such as a nursing home.

As the remarks hereunder referring to the questions 7-9 will make clear the direct insurance scheme under the MRAct performs de facto as a fund securing in first instance towards the injured party compensation of damage within the limits of the policy wording, whereupon the subrogated insurer will seek for reimbursement from any party which may be held liable for the death or injury arising from the performance of the research program. The on balance result is that - apart from the – substantial - risk of insolvency of the liable party – the insurer will only bear the financial consequences of a research program insofar as negligence causes death or injury.  

The coverage more in detail

5. A rather controversial element in section 7 MRAct is considered to be subsection 2, whereupon Chapter 6.1.10 Civil Code shall apply equally to the insurer’s obligation to indemnify the insured, insofar as the provisions of the said Chapter are not in conflict with the nature of this obligation.
 Controversial because Chapter 6.1.10 BW deals with the general rules on compensation of damage in relation to liability in tort and/or contractual liability, including the broad concept of causality and it is just for reasons of avoiding the continuous broadening appliance of these general rules by the courts that insurers intend to prefer a system of direct insurance!

The other substantive conditions under which compensation can be obtained from the insurance scheme are laid down in the Decree of 5 July 1999

Covered is damage as a result of death and/or bodily injury becoming manifest during the period of participation of the human subject in the research-program or within five years afterwards. Bodily injury is deemed to manifest itself at the time a claim is notified to the insurer (the fiction of “claims made”). 

The insurer shall not be entitled to deny a claim by an injured party/the insured for reasons of invalidity, defence or lapse arising out of the legal provisions governing the insurance contract or out of the insurance policy itself, up to the minimum sum(s) which have to be insured. However there are some so-called defences/exceptions, which may be opposed to an injured party/the, insured as well (s. 5 Decree). Firstly section 7 MRAct explicitly recognises an exemption of coverage with respect to bodily injury and/or death which is inevitable or almost inevitable given the nature of the research. Secondly the insurer make invoke a defence or lapse. based upon the non-compliance by the insured itself of any contractual obligation in the policy, unless the non-compliance is not significantly detrimental to the insurers interests (s. 6 Decree).
 Thirdly the insurer is free to exclude from coverage compensation for injuries suffered by the human subject’s offspring as a result of injuries inflicted to the human subject’s genetic material in the course of the research (s. 5 Decree). Finally the insurer may exclude from coverage compensation for injury to health which should have manifest itself also without participation to the research-program (s. 5 Decree). The burden of proof is on the insurer.

Every human subject must give his informed consent to participation in a research program. In this context it’s essential that he is informed if, by which insurer and under which conditions the risk of injuries is covered under an insurance policy. The party performing the research program shall provide each prospective human subject with the in the Dutch language written details of the insurance coverage and particularly information on the obligations imposed upon him by the policy before asking whether the latter wishes to participate.

6. The minimum sum insured shall be NLG 1,000.000 per human subject and NLG 15,000.000 per research program. However, if the conducting party is conducting or has conducted one or more other programs, the minimum total sum insured for injuries arising out of these activities shall be NLG 20,000.000 per insurance year. In the event of the termination of the insurance contract there shall be a run-out coverage for injuries becoming manifest within five years after participation to the research program. If to the opinion of the review committee the risk inherently associated with participation to a research program is negligible or minimal for human subjects, the committee may grant dispensation with respect to the minimum sums insured, subject to the understanding that the absolute minima are NLG 150,000 per human subject, NLG 3,000.000 per research program and NLG 5,000.000 per insurance year.

In case there will be more than one injured party and the total amount of compensation due to those parties will exceed the sum insured, the insurer’s liability towards each party will be reduced proportionally. Nevertheless, if the insurer, being unaware of the existence of other injured parties, should have paid one party more than the latter was properly entitled to, the insurer’s total liability towards the other parties will be limited to that part of the total sum insured which remains after the initial payment.

The direct insurance scheme in relation to the classical road of a liability claim

7/8/9. The injured party does not have to establish that he has exhausted his remedies under tort law before having access to compensation under the compulsory direct insurance scheme He is free to sue a tortfeasor on the basis of liability law rather than having recourse to the insurance scheme. According to section 7 MRAct the party performing the research program is still liable if the death or bodily injury is attributable to his negligence. Moreover according to section 7 MRAct the party conducting the research program may be held severally liable in case of liability of the performing party and the same applies to a facilitative institution, insofar as research activities take place there, even if the institution does not itself conduct or perform the research.

Neither the party performing the research program, nor the party conducting the research, nor the facilitative institution shall be entitled to limit or disclaim liability for death or injury resulting from the research program.

It’s clear that de facto the alternative road of a liability claim is particularly meaningful in cases wherein the sum insured is insufficient to meet all claims of wherein the death or bodily injury does not become manifest within the period of coverage.

Subrogation and recourse

10/11. The insurer of the direct insurance scheme is on the basis of subrogation (art. 284 C.Com.) entitled to exercise recourse against any party which may be held liable for the damages compensated under the insurance scheme, particularly the party performing the research program.

Besides this the insurer who is not entitled to deny a claim by an injured party which is not covered under the compulsory coverage according to section 6 of the Decree (see question 5 hereabove) may recover the amount of compensation paid to the injured party from the policyholder i.e. the conductor of the involved research program.

Claim-handling and Premium

12/13. As the direct insurance scheme has to be considered in a legal sense as a regular type of private non-life insurance, there are no specialities in respect of the handling of claims and the fixing and payment of premium.

The actual performance

14. At this moment there are no figures available about the actual performance of the scheme. The Decree has a limited term of validity for three years, ending on 1 December 2002 and it’s now in a process of evaluation, taking into account the developments in medical liability jurisprudence in order to prepare a new Decree. In the Explanatory notes to the Decree the general feeling is expressed that the insurance policies, mostly carried out by foreign insurers, already met the requirements of the Decree in most respects and that the financial and other consequences of the Decree’s implementation for the industry would therefore be limited. Hence the Decree was not expected within the industry to interfere with the pharmaceutical companies’ research activities in the Netherlands. Nor was it anticipated that the Decree would compromise the ability of other institutions, such as hospitals, to conduct research involving human subjects. The regulations set out in the Decree should not prevent such institutions obtaining insurance at a cost which is acceptable, given the nature of the research. However in the insurance industry there is still uneasiness about the appliance of Chapter 6.1.10 Civ. C., particularly where it includes a broad concept of causality, which may endanger the scope of insurability.

The direct insurance for bodily injury suffered by acts of violence under the private liability insurance policy

General remarks

1/4 As a result of an judgement of the Dutch Supreme Court in 1998 which upheld for reasons of “victim protection” the coverage under a private liability insurance policy in a case wherein the insured had severely mishandled a third person in spite of the policy wording excluding bodily injury deliberately caused by the insured, nearly all insurers have adjusted the policy wording by broadening the scope of the exclusion clause.
 At the same time a few of them introduced – without the charge of additional premium - a coverage on the basis of direct insurance as a part of the private liability insurance policy, whereunder the injured party may claim as an insured under his own liability policy a limited compensation for bodily injury as a result of (criminal) acts of violence by a third party under specified circumstances. An initiative also inspired by the concept of securing – financial – protection of victims of acts of violence, but at the same time based upon the recognition that’s contrary to public policy to cover as a liability insurer damage deliberately by your own insured.

The coverage more in detail

5.  Precedent upon this coverage of a supplementary character is the fulfilling of two basic conditions.
 Firstly the bodily injury, whether or not resulting in death, shall be caused by a deliberate act of violence of a third party, not being a insured, towards the insured. Secondly the insured is as a victim – partly – eligible for compensation from the public Criminal Injuries Compensation Fund (CIC Fund). This imply the insured is a) suffering or has suffered serious (physical and/or mental) injury, b) due to a violent crime, c) committed deliberately by another person, d) in the Netherlands, e) which injury has caused loss, f) which cannot be otherwise compensated or borne without hardship by the victim, and g) when the loss is not partly attributable to the victim him/herself. Under certain circumstances the relatives of a victim who has died as a result of a violent crime can also be considered eligible for compensation. The maximum compensation for material loss, such as costs of medical treatment, costs of domestic help, loss of income and costs of transportation amounts to NLG 50,000, while with regard to pain and suffering the CIC Fund will never pay more than NLG 20,000.
In assessing the loss and the amount thereof the insurer may invoke the same defences as where the liable third party, if being addressed himself, should have been entitled to. 

6. The maximum sum insured amounts to Euro 50,000 per occurrence/insured and Euro 250,000 per occurrence/all insiders in excess of the compensation paid by the CIC Fund.

The direct insurance scheme in relation to the classical road of a liability claim

7/8/9. The injured party does not have to establish that he has exhausted his remedies under tort law before having access to compensation under the direct insurance scheme He is free to sue a tortfeasor on the basis of liability law rather than having recourse to the insurance scheme

Subrogation and recourse

10/11. The insurer of the direct insurance scheme is on the basis of subrogation (art. 284 C.Com.) entitled to exercise recourse against the third party which may be held liable for the damages compensated under the insurance scheme.

Claim-handling and Premium

12/13. As the direct insurance scheme has to be considered in a legal sense as a regular type of private non-life insurance, there are no specialities in respect of the handling of claims and the fixing and payment of premium.

The actual performance

14. As already mentioned, just a few insurers have introduced this coverage in 2001. For that reason no figures about the actual performance are available.

The Institute for Victims of Asbestos

General remarks

1/4. The Institute for Victims of Asbestos was founded in 1998 by a wide range of groups representing the interest of asbestos victims, employees, employers, insurers and the government. 

First of all it fulfils a mediating role between an employee diagnosed with mesothelioma and its employer in order to reach a financial settlement if both parties voluntary agree to it. Time consuming and expensive procedures are being avoided as the mediation is based upon agreements laid down in the Convenant of the Institute, dealing with the level of compensation as well as the procedures to investigate the medical situation and the employment history of the employee involved.

Mediation will not be an option if a – liable - employer no longer exists or cannot be traced, or a claim for compensation is time-barred according to the statute of limitation. Pursuant to section 3:310 Civ. C. the period of limitation ends in cases of mesothelioma 30 years after the latest moment of exposure, while normally the first symptoms of this disease do not appear for 20 to 30 years after the initial exposure. Although the Dutch Supreme Court has recently ruled that the principle of reasonableness and fairness may set aside this absolute period of limitation (HR 28 April 2000, NJ 2000,430), there will be left a lot of cases, wherein mediation is no option, because the claim for compensation is time-barred. In those cases the Institute will assists the employee involved in applying for an award under the Compensation Scheme for Victims of Asbestos (Regeling tegemoetkoming asbestslachtoffers), which is carried out by the Social Security Bank (Sociale Verzekeringsbank).

5/13.  To qualify for mediation five conditions have to be met: (i) the employee must have been alive on 6 June 1997, the date The Dutch Government decided that a financial settlement should be agreed upon on behalf of employees suffering mesothelioma, (ii) the diagnosis of mesothelioma should be confirmed by the Dutch Mesothelioma Panel, (iii) the exposure to asbestosis should have taken place in a labour environment, (iv) the employee worked on the basis of  a contract of employment under Dutch law and (v) there should be an identified employer.

If it’s likely the employer was negligent in his duty to care for the health of the employees, the Institute will mediate to agree upon a financial settlement by means of compensation. The compensation is based on standardised rates. According to the Institute’s Convenant an employee suffering mesothelioma is entitled to a settlement of NLG 103,918 (1998: 100,000; 45,455 Euro) from the employer, provided all conditions are met. This amount is made up of NLG 93,526 (1998: 90,000; 40,909 Euro) pain and suffering, NLG 5,196 (1998: 5,000) material damages to surviving relatives and NLG 5,196 (1998: 5000) to cover other material damages. The latter two awards may be higher if the employee proves the actual damages are larger. These standardised rates are index linked.  

The Institute does not charge the employee for the costs of mediation. The employer pays the Institute a flat rate on these costs unless it was shown during the process of mediation he was not negligent in his duty of care.

It is conceivable that both parties do not reach an agreement during the process of mediation. In those cases the dispute will be brought before the cantonal court for a binding ruling without the right of appeal. The costs thereof will be carried by the party against whom the court rules. If the court rules in favour of the employer the Institute will carry the legal costs. Both parties are asked to agree to the procedure in advance as a condition precedent to the mediation.

To qualify for compensation under the Compensation Scheme for Victims of Asbestosis in cases wherein the employer does not exist anymore or claims for compensation are time-barred, employees have to meet the following conditions: (i) the employee was exposed to asbestos in a labour environment, (ii) the employee worked on the basis of a contract of employment under Dutch law in the Netherlands, (iii) there is a confirmed diagnosis of mesothelioma, (iv) the employer is not traceable , is bankrupt or relies on the statute of limitation, (v) the employee has not previously received a mesothelioma-related settlement of whatever nature and exceeding NLG 35,000 from the employer and (vi) the employee is still alive at the moment the claim is submitted.

Surviving relatives may also submit a claim if the employee passed away before 31 July 2000, and had already requested mediation before. Surviving relatives are considered to be (i) the surviving spouse or partner, (ii) in the absence of these, the minor children, and (iii) in the absence of these, the person with whom the deceased lived an who was largely supported by the deceased.

Employees with mesothelioma or their surviving partners are awarded a maximum of NLG 35,000 (15,909 Euro) in compensation, provided all conditions are met.

14. As to the actual performance of the Institute for Victims of Asbestos figures are available over the period of 27 January 2000 to 21 March 2001.

During that period 303 (ex)employees as well as 344 surviving relatives have addressed the Institute. Thereof  343 cases have been settled: 181 have been mediated to either a financial settlement  with the employer/liability insurer (46) or to a payment  under the Compensation Scheme for Victims of Asbestosis (135). 162 requests have been dismissed.

These dismissals are due to non-fulfilment of (I) fatal date of 6 June 1997 (42), (ii) a contract of employment under Dutch law (3), (iii) requirements of proof (6), (iv) the diagnosis of mesothelioma (81), (v) the existence of survival relatives (20) and (vi) other requirements (9).

The average age of the deceased employees was 66, while the timespan between the initial application and the decease amounted to 57 days. 

Rotterdam, 1 April 2001

� Stb. 1998, 161. The added English translation of the Act that is not certified and authorized by the Dutch government is not correct. Section 7 refers to “liability for death or injury.


� One may argue that the appliance of Chapter 6.1.10 CC implies that besides the human subject participating in the research program and its relatives being supported by him, also others like the employer or even a social security fund may claim under the policy.


� Stb. 1999, 298


� Unlike the non-authorized English translation, the original Dutch text is clear in that sense that the burden of proof is on the insured and not - contrary to the new Civil Code on the contract of insurance (s. 7.1.1.14 NBW) - on the insurer. 


� HR 6 November 1998, NJ 1999, 220 (Aegon/Van der Linden)


� The coverage is supplementary insofar as the insured is entitled to compensation from any other policy of insurance or from any – social security – fund.


� In the policy the insured is obliged to transfer his right of recourse against the tortfeasor to the insurer as a condition precedent upon coverage. To my opinion this transfer is not required as the coverage has to be considered as a non-life insurance arrangement, which implies the appliance ex lege of the concept of subrogation under s. 284 C.Com. (s. 7.17.2.25 NBW) 
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