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Alternative compensation mechanisms for damages

other than those caused by automobile accidents
Questions and Answers

Ql. Name of the alternative compensation scheme.

Al. International Convention on the Establishment o an International Fund for Compensation for Oil Pollution Damage 1992. This Convention is re erred to as "the Fund Convention

Q2. Describe in general the compensation mechanism and indicate its function, taking into account the indications given in the introduction. What are the policy objectives of the scheme?

A2. It provides for a scheme to ensure that adequate compensation is available to persons who suffer damage caused by pollution resulting from the escape or discharge of oil from ships by complementing the compensation scheme available under the International Convention on Civil Liability for 0il Pollution Damage 1992, ("the CLC scheme”). The CLC scheme is given effect to in Part II of the MERCHANT SHIPPNG (CIVIL LL4BILITY AND COMPENSATION FOR OIL POLLUTION) ACT, CAPISO. The CLC scheme provides for compensation payable by an owner of a ship when there is oil pollution resulting from the discharge or escape of oil from his ship subject to defences and limits of liability provided by the same.

The Fund Convention scheme is intended to supplement the CLC scheme where the same is inadequate or not applicable so that persons suffering damage will not be left without a remedy. It  provides for uniform international rules and procedures for determining questions of liability and providing adequate compensation within certain limits, which are more favourable than that under the CLC scheme.

Q3. Is the operation of the scheme the result of a voluntary undertaking or does it result from legislation? Please provide further information on its statutory or contractual basis. If possible, add the text or a Dutch, English, French, German or Swedish version of the law or contractual document on which it is based.

A3. The scheme is the result of legislation, namely the MERCHANT SHIPPNG (CIVIL LIABILITY AND COMPENSATION FOR OIL POLL UTION) ACT, CAP 180, which gives statutory effect to the Fund Convention in Part 111 of the Act.

Q4. What is the area of application of the compensation scheme? Describe the type of operation covered, the nature of the incidents giving rise to damages and the type of damage covered.

A4.     Generally, the   FUND CONVENTION scheme applies to pollution damage in the territory of Singapore if the person suffering the damage has been unable to obtain full compensation under the CLC scheme

(a) because the discharge or escape, or the relevant threat of contamination, by reason of which the damage was caused -

(i) resulted from an exceptional, inevitable and irresistible natural phenomenon;

(ii) was due wholly to anything done or left undone by another person, not being an employee or agent o fthe ship owner, with intent to do damage; or

(iii) was due wholly to thenegligence or wrongful act of a government or other authority in exercising its function of maintaining lights or other navigational aids for the maintenance of which it was responsible,

and because liability is accordingly wholly displaced by these factors,

(b) because the ship owner or his insurer liable for the damage cannot meet his obligations in full, or

(c)because the damage exceeds the limits of liability under the CLC scheme or by section 136 of the Merchant Shipping Act (Cap. 179).

It is relevant to note that '@pollution damage " means -

(a) damage caused outside a ship by contamination resulting from a discharge or escape o foil from the ship;

(b) the cost of preventive measures; and

(c) further damage caused by preventive measures,

but does not include any damage attributable to any impairment of the environment except to the extent that any such damage consists of-

(i) any loss of profits; or

(ii) the cost of any reasonable measures of reinstatement actually taken or to be taken.

The scheme will not cover pollution damage which -

(i) resulted from an act of war, hostilities, civil war or insurrection; or

(ii) was caused by oil which has been discharged or escaped from a warship or other ship owned or operated by a State and used, at the time of the occurrence, only on government non-commercial service; or

(iii) the claimant cannot prove resulted from an occurrence involving a ship identified by him, or involving 2 or more ships one of which is identified by him.

(iv) resulted wholly or partly -

(a) from anything done or omitted to be done with intent to cause damage by the person who suffered the damage; or
(b) from the negligence of that person.

Q5. What are the (other) substantive conditions under which compensation can be obtained from the scheme?

A5.  See 4 above. It is not possible to set out here in brief the detail working of the scheme and regard should be had to Part 111 of the aforesaid act.

Q6. What benefits are available to the beneficiaries? If monetary compensation is provided for, is the amount of the compensation limited by a maximum payment per accident, or a maximum per victim individually?

A6.Higher limits of compensation are available under the Fund Convention scheme. The compensation are subject to the following:

(a) subject to paragraphs (b) and (e) below, the aggregate amount of compensation payable shall, in respect of any one incident, be limited, such that the total sum of that amount and the amount of compensation actually paid under the CLC scheme for pollution damage shall not exceed 135 million special drawing rights;

(b) subject to paragraph (e) below, the aggregate amount of compensation payable for pollution damage resulting from an exceptional, inevitable and irresistible natural phenomenon shall not exceed 135 million special drawing rights;

(c) the maximum amount of compensation referred to in paragraphs (a) and

(b) shall be 200 million special drawing rights with respect to any incident occurring during any period when there are 3 Fund Convention countries in respect of which the combined quantity of oil imported or received by persons in the territories of such countries, during the preceding calendar year, is not less than 600 million tons; and

(d) interest accrued on any payment made to the Court or to the Authority under the CLC scheme, if any, shall not be taken into account for the computation of the maximum compensation payable by the Fund under this section.

Where the amount of established claims against the compensation fund exceeds the aforesaid limits, the amount available shall be distributed in such a manner that the proportion between any established claim and the amount of compensation actually recovered by the claimant concerned shall be the same .for all claimants.
Q7. Does the victim have to establish that he has exhausted his remedies under tort law before having access to the compensation scheme?

A7. No. It is sufficient if he can show he is unable to obtain full compensation as mentioned in paragraph 4 above.

Q8. Does the victim maintain the right to sue a tortfeastor on the basis of liability law rather than having recourse to the compensation scheme?

A8.  No. 11 is provided by the Act that where, as a result of any occurrence - (a)

any oil is discharged or escapes from a ship; or (b) there arises a relevant threat of contamination, then, whether or not the owner of the ship in question incurs a liability under the CLC scheme he shall not be liable otherwise than under that scheme for any damage or cost referred to in that scheme and he shall not be liable for any such damage or cost unless if resulted from anything done or omitted to be done by him either with intent to cause any such damage or cost or recklessly and in the knowledge that any such damage or cost would probably result.

Q9. Can the victim, after having had recourse to the compensation scheme, sue a tortfeastor on the basis of liability law for the damages exceeding the benefits received from the scheme.

A9.    No.

Q1O.   Can the operator of the compensation scheme exercise recourse on the basis of liability law against any party contributing to the scheme whose operations have caused the damage compensated by the scheme?

A 1O.   Yes. 11 is provided by the Fund Convention Scheme that in respect of any sum

paid under the same as compensation for pollution damage, the Fund shall acquire by subrogation any rights in respect of the damage which the recipient has (or hut for the payment would have) against any other person.

Ql1.  Can the operator of the compensation scheme exercise recourse on the basis of liability law against other parties than those mentioned in I O?

Al1.   Yes, on the same basis stated in 10 above.

Q12.   By whom and according to which procedural rules are claims for benefits payable by the compensation scheme decided upon? Can a victim bring suit against the operator of the compensation scheme before the ordinary courts?

A12.   The compensation scheme is administered by the Secretarial of the IOPC Fund and there is available a Claims Manual published which sets out how claims against the Fund      are to be made. See copy  attached.

In essence, claims are made to the Director of the Secretarial but a victim is at liberty to bring his claim in the ordinary courts if he wishes or teens that his claim has been wrongfully rejected.

Q13.   How is the compensation scheme financed? Who is contributing to the scheme? Is contribution compulsory or voluntary? On what basis are the premiums or other distributions determined?

A13.   The Fund is financed by contributions in respect of-

•   oil carried by sea to ports or terminal installations in Singapore otherwise than on a voyage only within its territorial sea.

•   oil when first received in any installation in Singapore after having been carried by sea and discharged in a port or terminal installation in a country which is not a Fund Convention country.

The person liable to pay contributions is -

(a) in the case of oil which is being imported into Singapore, the importer,

and

(b) otherwise, the person by whom the oil is received.

A person shall not be liable to make contributions in respect o the oil imported or received by him in any year if the oil so imported or received in the year does not exceed 150,000 tonnes.

The contributions payable by a person for any year shall -

(a) be of such amount as may be determined by the Director of the Fund under

Article 12 of the Fund Convention and notified to that person by the Fund,

(b) be payable in such instalments, becoming due at such times, as may be so notified to him.

Q 14.    What is the actual importance of the scheme? Please provide information on the number and type of cases in which it actually provided compensation and on the amounts distributed.

A14. The importance of the Fund Convention scheme is that it makes up for what may be called inadequacies or pollution damage not covered by the CLC scheme.

We have no information on cases where compensation have been provided under the Fund Convention scheme in Singapore and suggest that enquiries be made to the IOPC Secretariat for the same.
Q15. Please make any policy comments on the scheme you deem relevant and which have not been dealt with in the previous questions. You may want to comment on elements such as the ultimate allocation of the losses, the preventive effect of the system, its potentiality to provide protection for the public at large or to allow potentially liable parties to limit their liabilities.

A15. No comments.

