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On behalf of the United States delegation to AIDA questionnaire as to United States environmental law, we submit the following.

LISTNUM ParaNumbers1 \l 1
Name of the alternative compensation scheme? 
The alternative compensation scheme is the Oil Spill Liability Trust Fund (“OSLTF” or “Fund”).

LISTNUM ParaNumbers1 \l 1
Describe in general the compensation mechanism and indicate its function, taking into account the indications given in the introduction.  What are the policy objectives of the scheme?
LISTNUM ParaNumbers1 \l 2
Function of the compensation mechanism:

The Fund’s main objective is to ensure prompt and efficient cleanup of oil spills by making funds available to those who have suffered uncompensated costs of removal and damages resulting from oil spills or substantial threats of oil spills.  The Fund is available to be used when the responsible party (RP) is unknown, is unable to pay, or refuses to pay.  Some Fund-paid projects involve significant oil production wells and facilities, rather than accidental oil spills. 

LISTNUM ParaNumbers1 \l 2
Policy objectives or purposes of the Fund:

The Oil Pollution Act of 1990 (“Act”), 33 U.S.C. §§ 2701, et seq., describes the purposes of the Fund as: 

LISTNUM ParaNumbers1 \l 3
to permit State access to the Fund (up to $250,000 per incident) for “removal” actions, including cleanup contractor services, equipment used in removals, chemical testing required to identify the type and source of oil, proper disposal of recovered oil and oily debris, Government personnel salaries, preparation of documentation for cost recovery, and identification of responsible parties (“RPs”);

LISTNUM ParaNumbers1 \l 3
to provide payments to federal and state trustees of natural resources to conduct natural resources damages assessments (“NRDAs”) and restorations of natural resources, such as flora and fauna, irreparably harmed by the spilled oil; and 

LISTNUM ParaNumbers1 \l 3
to pay claims for uncompensated removal costs (as defined above) and damages.  This category of payment of claims for uncompensated removal costs and damages involves, by far, the largest fund payments (see attached charts).

LISTNUM ParaNumbers1 \l 2
Source of money:

The sources of monies to finance the Fund are set forth in Section 9509 of the federal Internal Revenue Code (“IRC”), as amended.  These provisions were added after passage of the Act in 1990, to provide for transfers to the Fund from: 

LISTNUM ParaNumbers1 \l 4
the 5‑cent per barrel tax, collected from the oil industry on petroleum produced in or imported to the United States as received under Section 4611, IRC, relating to environmental taxes on petroleum; this tax was suspended in July, 1993, then reinstated in 1994; it ceased on December 31, 1994, because of a “sunset” or expiration provision built into the law; 

LISTNUM ParaNumbers1 \l 4
amounts recovered under the Act for damages to natural resources;

LISTNUM ParaNumbers1 \l 4
amounts recovered by the Fund under Section 1015 of the Act, relating to cost recoveries from responsible parties (“RPs”), which accounted for about $7.3 million (or 12%) of the Fund’s revenue in Federal Fiscal Year (FY) ‘99, and $6.6 million (or 2%) in FY ‘00;

LISTNUM ParaNumbers1 \l 4
amounts required to be transferred by the Act from fines and penalties  from the Federal Water Pollution Control Act, 33 U.S.C. §§ 401, et seq.; and 

LISTNUM ParaNumbers1 \l 4
certain amounts to be transferred by the Act from the Deepwater Port Liability Fund (under the 1974 act of that name).

The largest recurring source of Fund revenue at this time is the interest on the Fund principal from U.S. Treasury investments, which accounted for over $49.3 million (or 79%) of the Fund’s revenue in FY ‘99, and $62 million (or 22%) in FY ‘00.

LISTNUM ParaNumbers1 \l 2
Who can recover:

Any person (corporate or individual) or government who incurs a cost, damage, or loss as a result of an oil pollution incident may recover from the Fund.

LISTNUM ParaNumbers1 \l 2
Administration of the Fund:

Like many other such funds, such as the Leaking Underground Storage Tank Trust Fund, the Fund is administered by the National Pollution Funds Center (“NPFC”), which is part of the United States Coast Guard.

The NPFC recovers monies spend from the fund during an oil spill by what it describes as an aggressive billing and collection program to recover costs expended by the Fund.

LISTNUM ParaNumbers1 \l 1
Is the operation of the scheme the result of a voluntary undertaking or does it result from legislation?  Please provide further information on its statutory or contractual basis.
The scheme is not voluntarily entered into contractually.  Rather, the Fund was legislatively created, i.e., by an act of Congress in 1986; it was established in the Treasury by virtue of the Tax Reform Act of 1986, at IRC Section 9509.

However, there was no authorization for the use of money collected in the Fund or, for that matter, the collection of revenue to maintain the Fund until passage of the Act.  In the wake of the Exxon Valdez disaster in 1989, in which millions of gallons of oil spilled into Prince William Sound, Alaska, Congress was galvanized into passing the Act.  

LISTNUM ParaNumbers1 \l 1
What is the area of application of the compensation scheme?  Describe the type of operation covered, the nature of the incidents giving rise to damages and the type of damage covered?
The Fund applies to claimants (corporate, governmental or individual) who have suffered losses due to an oil spill, but who have not received compensation from the RPs for all losses suffered.  

The Fund incorporates two separate and distinct funds, the Emergency Fund and the Principal Fund.  The Emergency Fund is used for containing and removing oil from water and shorelines, prevention of oil pollution when there is an imminent threat of discharge, and for monitoring the activities of RP’s.  

Claimants may recover for real or personal property damages; loss of profits or earning capacity; costs of removing oil discharged prior to the current spill, or if there is a threat of future (not present) discharge; loss of subsistence use of natural resources; loss of government revenues; cost of increased public services for providing increased or additional public services during or after removal activities; damages for injury, destruction, or loss of natural resources.

The Emergency Fund is also used to pay for Natural Resource Damage Assessments (“NRDAs”), performed by state or federal trustees, that evaluate natural resources, such as flora and fauna that are injured or irretrievably lost due to oil spills.
 LISTNUM ParaNumbers1 \l 1
What are the (other) substantive conditions under which compensation can be obtained from the scheme?
The Principal Fund is used primarily for the adjudication of claims for certain uncompensated removal costs.  It is also used for the implementation, administration, and enforcement generally of the Act, and for research and development in, for example, improved clean up methods and evaluation of the impacts to natural resources from oil contamination.

In addition, the Fund pays not only removal and other costs related to accidental oil spills, but also for cleanup of abandoned oil production wells and related facilities.

 LISTNUM ParaNumbers1 \l 1
What benefits are available to the beneficiaries?  If monetary compensation is provided for, is the amount of the compensation limited by a maximum payment per incident or a maximum per victim individually?
There is a $1 billion maximum expenditure from the Fund per oil pollution incident, including a $500 million cap on natural resource damage claims and assessments per incident.

States are limited to $250,000 per incident for immediate removal costs in response to an actual or substantial threat  of a discharge of oil, though the use of other federal payment schemes can actually increase this amount.  The $250,000 limit also does not apply to federal funding for oil spill removal activities where the State acts as contractor to the Federal On-Scene Coordinator, or by using the claims process (after making expenditures itself).

There does not appear to be a maximum recovery per individual.

LISTNUM ParaNumbers1 \l 1
Does the victim have to establish that he has exhausted his remedies under tort law before having access to the compensation scheme?

There is no such requirement for the “victim” to have exhausted his remedies under tort law.  The preconditions to recovery, instead, are: the injured party must first present a claim to the RP or its guarantor, such as its insurance carrier.  The claim then may be presented to the Fund if each person to whom the claim is presented denies all liability for the claim; or if full and adequate compensation is not available; or if the claim is not settled by payment by any person within 90 days after the date on which either the claim was presented, or advertising for claims was begun by the RP or the National Pollution Funds Center, whichever is later.  

LISTNUM ParaNumbers1 \l 1
Does the victim maintain the right to sue a tortfeasor on the basis of liability law rather than having recourse to the compensation scheme?
Yes, the victim maintains this right.  However the victim’s claim to the Fund cannot be certified or approved by the Fund while the claim is the subject of pending litigation.  

LISTNUM ParaNumbers1 \l 1
Can the victim, after having had recourse to the compensation scheme, sue a tortfeasor on the basis of liability law for the damages exceeding the benefits received from the scheme?
Yes, a victim can sue a tortfeasor for the amount of its damages exceeding the benefits received from the compensation scheme under the Act.  Payment of such a claim by the Fund “shall not foreclose a claimant’s right to recovery of all damages to which the claimant otherwise is entitled under this Act or under any other law.” 33 U.S.C. §2715(b)(2).  “(A)ny other law” would appear to include state statutory and common law tort remedies.

LISTNUM ParaNumbers1 \l 1
Can the operator of the compensation scheme exercise recourse on the basis of liability law against any party contributing to the scheme whose operations have caused the damage compensated by the scheme?  
The U.S. Coast Guard’s NPFC, the agency that administers the Fund, as noted, bills RP’s to recover costs expended by the Fund.  When the Fund pays compensation to any claimant, the Fund is “subrogated to all rights, claims and causes of action that the claimant has under this Act or any other law.” 33 U.S.C. §2715(a).  RP’s are also subject to fines and civil penalties under the Act or the Federal Water Pollution Control Act, which authorizes administrative and judicial cost recovery actions.

Any RP who refuses to comply with its financial responsibility after notice and a hearing shall be liable for civil penalties in an amount not to exceed $25,000 per day of violation.  

By definition, “responsible parties” means those responsible for the loss at a given project, not the much larger group of “any party contributing to” funding of the scheme.  Parties “whose operations have caused the damage compensated by the scheme” might well include some parties who had not otherwise (i.e., through the 5¢/gallon tax) contributed to the Fund.

LISTNUM ParaNumbers1 \l 1
Can the operator of the compensation scheme exercise recourse on the basis of liability law against other parties than those mentioned in 10?
Yes: besides providing for the Fund, the Act contains liability provisions to be used by the NPFC (the operator of the compensation scheme), as well as private parties.  Moreover, the Act does not pre-empt other federal liability schemes (e.g., the FWPCA) or those of the state law liability schemes that permit an entity like the NPFC from recovering its costs.

LISTNUM ParaNumbers1 \l 1
By whom and according to which procedural rules are claims for benefits payable by the compensation scheme decided upon?  Can a victim bring suit against the operator of the compensation scheme?
The NPFC handles all claim‑related issues.  The Act provides for the promulgation of regulations that are subject to review by the U.S. Circuit Court of Appeals for the District of Columbia.

LISTNUM ParaNumbers1 \l 1
How is the compensation scheme financed? Who is contributing to the scheme? Is contribution compulsory or voluntary?  On what basis are premiums or other contributions determined? 
The primary source of revenue for the Fund was a five‑cents per barrel fee on imported and domestic oil, applicable by definition to domestic and foreign refiners.  As discussed above, this fee, by definition compulsory, ceased on December 31, 1994 because of the “sunset” provision in the law.  At present, the largest source of revenue is the interest on the Fund principal from U.S. Treasury investments.  

Other sources of revenue for the Fund are cost recoveries from RP’s and civil penalties incurred by RP’s, which are by definition compulsory.  

Further, the President has the authority to make available up to $50 million each year from other than the above sources to fund removal activities and initiate NRDA’s.  

LISTNUM ParaNumbers1 \l 1
What is the actual importance of the scheme?  Please provide information on the number and type of cases in which it actually provided compensation and on the amounts distributed.
Attached are charts, provided by the NPFC, setting forth payments made by the Fund, by state, in federal fiscal years 1996-2000; and specific projections where payments of more than $350,000 U.S. were made.  

In FY 2000, Fund compensation was made to 29 projects of this size, including one at $5 million U.S., one at $2.3 million U.S., and seven between $1 million and $2 million U.S.  

In FY ‘99, there were more projects of greater than $350,000, including four (4) costing $3.4 million U.S. or more.

LISTNUM ParaNumbers1 \l 1
Please make any policy comments on the scheme you deem relevant and which have not been dealt with in the previous questions.  You may want to comment on elements such as the ultimate allocation of the losses, the preventive effect of the system, its potentiality to provide protection for the public at large or to allow potentially liable parties to limit their liabilities.  
There have been many disagreements about the appropriate role of this scheme, given the existing liability system, but overall the response has been generally positive.  For example, 

Section 1003 permits a responsible party to avoid liability for removal costs and damages if he can establish by a preponderance of the evidence the existence of certain defenses.  RPs are allowed under section 1004 to limit liability unless the incident was caused proximately by his gross negligence.  The impact of the Act and its coverage scheme on vessel owners, and the extent to which the Limitation of Shipowners’ Liability Act of 1851 remains viable after the passage of the Act in maritime oil pollution situations, have been discussed at some length, and will be further explored at the AIDA Conference.

J.J.P.
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