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Buenos Aires, September 15, 2005
Dear colleagues,

I am pleased to send the following for your consideration:

QUESTIONNAIRE BY THE ARGENTINE SECTION FOR THE XII WORLD INSURANCE LAW CONFERENCE, BUENOS AIRES 2006

THE INFLUENCE OF SCIENTIFIC AND TECHNOLOGICAL INNOVATIONS ON PERSONAL INSURANCE

A.)
Introduction

A1. Is it possible to take out insurance via the internet?  If so, how is it regulated?

A2. Is the consent of the insured party accepted electronically?

A3. Can losses be reported electronically?

A4. Is the computerized proposal for insurance considered to be a public or private document?

A5. Does the law in your country provide any regulation for the protection of personal data in electronically processed information?

A6. Does the law in your country provide rules that regulate the privacy of e-mails?  If so, what penalties are applicable in case of a violation of rights of privacy?

A7. In your country, does insurance cover damage caused by virus or system failures, and in particular  damage to external networks?

A8. If you answered yes to the above question, how are these risks assessed?  Are any particular limits or deductibles applied? 

A9. In your country, approximately what percentage of insurance premiums are currently sold over the internet?

A10. In your country, are there legal barriers that impede the contracting of insurance through the internet by making such transactions subject to domestic taxes?

B.)
General principles of contracting electronically

Please indicate whether current regulation in force in your country on electronic contracts recognises the following general principles: 
B1. Functional equivalence between legal electronic acts and legal written acts; 
B2. Non-alteration of private contractual rights and duties; 
B3. Technological neutrality; 
B4. Good faith; 
B5. Contractual freedom for electronic contracts; and

B6. Evidential value of electronic documents.
C.)
Contracting, processing, executing, fulfilling and termination of insurance and reinsurance contracts

C1. Please indicate the impact of electronic innovations in the different situations mentioned below; particularly whether it is mandatory or not to deliver a written policy, and whether there is regulation for the eventual replacement of electronic messages.

C2. Is there an authority for certifying electronic documents; if yes, what conditions are needed for such certification?

C3. In your country is there a safe electronic notice service that is legally valid and has the same evidential value as registered post?

D.)
Electronic signatures

D1. Does there exist in your country any regulation on the use of electronic signatures?

D2. According to current regulation in your country, do electronic signatures and written signatures have the same legal weight/value?

D3. Are systems that contain electronically signed data accepted as evidence by the court?

D4. How does legislation reflect the conditions of electronic signatures in terms of their authenticity, integrity, confidentiality and acceptance?

D5. Please provide any symmetric and non-symmetric highlights of data encryption systems in your country.
E.)
Access to databases

E1. Is there any regulation which forces insurers to give official organisations access to their databases?

E2. Is this obligation merely for statistical information or for the detection of criminal activities (e.g.money laundering)?

E3. Are databases that contain financial or medical information on policyholders accessible?

F.)
Exclusions for personal lines insurance

F1. In your country, is there a trend towards establishing new exclusions for the use of new technology, including mobile telephones, cathode rays, expanded polyurethane, etc?

F2. Does legislation exist in your country concerning any exclusions for individual/health/hospitalisation insurances in relation to injuries or deaths caused by global warming (greenhouse effect) and the concentration of gases in the atmosphere?

F3. Do customary personal insurance policies for health or hospitalisation include any other cover exclusions, besides events caused by atomic energy (nuclear weapons), earthquakes or floods (eg. clauses referring to the “dark side” of science and technological  advances)?

F4.  Does legislation in your country include exclusions from personal insurance of health injuries caused by toxic industrial compounds?

G.)
Right to subrogation

G1. May insurers who operate these covers either repeat or be subrogated to the policyholder’s rights to recover compensation, when the incident is caused by inadequate use of new technology (e.g. injuries or death caused by genetically modified food, genetic experiments, pharmaceutical products, etc)?

H.)
Risk selection

H1. In your country, do individual life policies include the use of new technologies for medical diagnosis?

H2. Is there any regulation that restricts diagnostic studies for HIV cases or the human genome?
H3. Is there regulation that restricts tariff discrimination on account of the policyholder’s characteristics (including the environment, ethnic background, demography, etc)?

H4. Does legislation in your country include any provisions regarding the incorporation of digital images onto electronic documents (e.g. x-rays, tomographies, ultrasound scanning, etc)?

H5. In your country, do any legal provisions exist that ought to be followed when prescribing medicines or treatment in an electronic document?

H6. Do there exist in your country restrictions on accumulation of losses, where on the one hand the policyholder receives benefits through personal accident, health or hospitalisation insurance, and on the other when the policyholder claims civil responsibility when injuries - health problems or death - are caused by inadequate use of new technology? 

I.)
The Human Genome Project and personal insurance

I1. In your country, has legislation been passed in relation to the Genome Project?  If yes, please could you summarise the most important aspects.

I2. In your country, has legislation been passed on the Genome Project and individual life insurance?  If yes, could you summarise the most important aspects?

I3. In your country, does there exist specific legislation on discrimination?  If yes: is discrimination on account of genetic characteristics included?

I4. Does legislation or case law of your country contemplate the possibility that insurers may request from the prospective policyholder a genetic examination, before entering into a life insurance policy?  If there does not exist any regulation on this matter, please inform us of your National Section’s opinion on this matter, bearing in mind that for the majority of cases, such examinations will only indicate the probability of someone contracting an illness.

I5. Does legislation or case law of your country provide for the fact that prospective policyholders have a right ‘not to know’ and therefore it would be unreasonable to make them undergo a genetic examination before entering into a life insurance policy?  If no regulation exists, please inform us of your National Section’s opinion.

I6. Does legislation or case law of your country provide for the possibility that actuarial estimates could be affected if insurers could request genetic examinations before life insurance policies are entered into?  If there does not exist any regulation on this matter, please inform us of your National Section’s opinion.

I7. If the answer to the preceding question is yes: does legislation or case law of your country provide for the fact that a genetic examination ought to be given to all policyholders, or ought the individual rights of the policyholder prevail over the financial interests of the insurer?  If no regulation exists, please inform us of your National Section’s opinion.

I8. Does legislation or case law of your country consider it feasible for an insurer to question a prospective policyholder as to whether he/she has had a genetic examination before taking out insurance?  If there does not exist any regulation on this matter, please inform us of your National Section’s opinion.

I9. Does legislation or case law of your country provide for the possibility that if the policyholder  has undertaken a genetic examination prior to taking out insurance and then when questioned by the insurer about it he/she responds negatively, the policyholder has made a misrepresentation?  If no regulation exists, please inform us of your National Section’s opinion. 

I10. Does legislation or case law of your country consider it legal for insurers to identify two risk groups: one group including policyholders who have had genetic examinations and the second group where policyholders have not?  If there does not exist any regulation on this matter, please inform us of your National Section’s opinion.  

I11. Does legislation or case law of your country contemplate the possibility that if legislation is passed  prohibiting insurers from requiring the policyholder to take a genetic examination before taking out insurance, sales of life policies would fall?  If no regulation exists, please inform us of your National Section’s opinion.

I12. Does legislation or case law of your country contemplate the possibility that if genetic examinations must be undergone before taking out life insurance, this would diminish the attractiveness of the contract, so much so that life insurance policies may disappear?  If no regulation exists, please inform us of your National Section’s opinion.

I13. Does legislation or case law of your country contemplate the possibility that if insurers are forbidden to request genetic examinations before life insurance contracts are made, the prospective policyholder, who knows of his/her genetic condition, could use this information to the detriment of the insurer?  If no regulation exists, please inform us of your National Section’s opinion.

I14. In your country, does current insurance legislation or case law exist which provides measures to prevent such damage occurring to the insurer as mentioned above, whether by means of the doctrine of misrepresentation or in some other form? If no regulation exists, please inform us of your National Section’s opinion on this matter. 
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